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INTRODUCTION

It was nearly 500 years ago,

in 1492 when Christopher

Columbus sailed from Spain in search of an exotic, rich and

prosperous land called "India." Europe at that time could
not match the Asian wealth that was in China and India. The

West had heard a lot from traders about this Asian kingdom
from where they got essential spices, expensive gems and

precious stones. In Europe not much was known about this
distant country except from accounts of some Arabic traders

who would bring valuable spices, herbs and gems from India
for sale in European markets. They would come to trade in

Europe from Asia through the difficult and dangerous land

journey via Turkey. Turkey was a major center of trade

between Europe and Asia. It was at that time ruled by the

Ottoman turks, they had also conquered much of the south
eastern Europe. The Ottomans cut off European access to

Asian goods especially Indian goods. An alternate sea route
to India was desperately required to resume trade with
India. This imposed a challenge to European explorers.

Columbus knew the importance and enormous navigational

challenge in establishing a sea route from Europe to India.
As a daring young navigator he attempted his sea voyage in

2

search of finding a sea route to India. As luck would have
it due to lack of sophisticated navigational tools

available to seamen in those days, mistakenly he set on a

wrong course and eventually landed in America which he
mistook to be India. This huge American continent was thus
discovered. The reason was India, If Columbus hadn't been

looking for India, America as it existed now would not have
existed. The native americans wouldn't be called "Indians."

History ties America to India and the future ties it with
trade and commerce.
The aim of the study is to examine the trade issues

involved between the two great nations of America and India,

particularly in view of the recent economic reforms unleased
by India. It becomes imperative in this context to look at

the prospects of Indo-U.S. trade and to inquire into and

analyze the various advantages India provides for U.S.

businesses as a worthwhile foreign investment destination.
Identified are various barriers and impediments to trade

between these two nations like tariff and non-tariff
barriers, quota restrictions, infrastructural and social

barriers etc. It will be my endeavor to:

1)

give a brief

overview of some of the recent economic policy changes
instituted in India which are relevant for our study,

2)

suggest legislative and policy improvements required to
attract more U.S. investments into India,

3)

identify areas,

products, commodities and services that have promise and

potential for enhancing bilateral trade between these two

3

countries,

4)

examine the priority trade disputes between

the two nations. Such as India being labelled as a priority-

country under U.S. Super
removal of GSP and

5)

3

01,

by the U.S and the consequent

discuss such things as India's weak

IPR legislation, America's ban on export of sensitive "dual

purpose" technology to India, India's complex bureaucratic
and regulatory process. The scope of this study permits only
a general survey rather than a detailed

examination of all

the relevant aspects having a bearing on foreign investment
by U.S. firms in India's new, more open trade regime.

The legal structure surrounding foreign investment law
in India is a complex labyrinth of statutes and official

pronouncements which are declared by the government of India
(GOI)

through official press notes, resolutions and

notifications published in the "Gazette of India" which have
legal force. This gives the government tremendous power and

discretion in shaping and formulating policies for foreign
investment. It is therefore impossible in our brief study to

enumerate all the laws and polices governing foreign
investment in India. However, it will identify the benefits
to U.S. investors of the essential laws and policies on this
subject, more particularly the recent changes and reforms

brought about by the liberalization process in India.

Without a comprehensive understanding of these laws and
policies and their intricate relationships, foreign
investment in India can be an agonizing experience for a
foreign company.
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This study attempts to consider comprehensively the

policy provisions that govern foreign investment in India.
In Chapter II, highlights of India's new industrial policy

1991 are examined. Chapter III examines some aspects of the

new foreign investment and foreign trade policy. In Chapter
IV the legal structure surrounding commercial arbitration in

India is discussed.lt includes the law of enforcement of

foreign awards and foreign judgements in the Indian legal
system, with a special reference to two recently decided

cases by Supreme Court Of India which have become a matter
of concern for foreign companies in India. Chapter V

analyzes Indo-U.S trade relations. In particular it examines
some of the pressing trade disputes between the two nations,

predicts the future of bilateral trade and cooperation,
identifies new areas of

products and services which hold

promise for future Indo-U.S. trade. The study concludes with
the discussion in Chapter VI, regarding one of the most

popular and upcoming areas of mutual interest for both India
and the U.S. which is in the field of ^Information

Technology'

.

The study examines the computer software

industry in India and the advantages India holds for U.S

computer firms to develop and set up units in India for
software development.

With the aim of encouraging investments and exports the
present government in India under the prime ministership of
Mr. Narasimha Rao has introduced since July 1991 a series of

reforms in India's Industrial and trade policy. The study

5

briefly overviews these reforms which are beneficial for
potential U.S. investors or businesses planning to do
business with India. The main thrust of industrial and trade

reforms in India are in the following areas:
>

reduction of the role of the public sector

>

liberalization of internal industrial licensing

requirements aimed at freeing industry from the shackles
of red tape.
>

widening of the scope and depth of foreign participation
in the Indian economy through investment and transfer of

technology.
>

introduction of a new trade policy and exchange control
reforms.

>

incentives and concessions offered to foreign investors
for equity participation in certain ventures and priority

industries.

The overall purpose and rational of theses economic

reforms in India is to curtail red tape that strangles
Indian industry and to modernize the industrial base by

allowing foreign collaborations and encouraging foreign
investment into India.

CHAPTER ONE

INDIA OPENS TO THE WORLD: ECONOMIC REFORM PROCESS BEGINS

India, although a third world country,

industrialized

is a growing

economy that provides vast opportunities for

Western entities to expand in the Eastern hemisphere. As a
leader of the developing world and Non-aligned Movement it

plays a significant role in international affairs. Its vast

population of nearly 870 million makes it the second most

populated country after China. Being the world's largest
democracy, it has a deeply rooted democratic system with a

rich cultural heritage. India shares boundaries with China,
Nepal, Pakistan, Bangladesh, Burma and Bhutan. A narrow

strait separates it from Sri Lanka. It has an abundance of
natural resources and raw materials needed for its
industries. The country has substantial coal and iron ore

deposits along with oil reserves in the north-east and

south-east regions, which takes care of nearly

4

percent of

the country's oil requirements. India's vast population

makes it one of the biggest markets in the world. It has a
fairly well developed economic and industrial
infrastructure. India is now the eleventh largest industrial

7

economy of the world with nearly 250 million affluent

consumers and is the sixth largest world market for consumer

products making it an excellent destination for foreign
investment. It also has one of the largest pools of

scientific and technical manpower. All these attributes

collectively make it an ideal place for foreign investment.
Since it's independence in 1947 from Britain, India has

strived for economic self reliance. For nearly four decades
India's industrial policies emphasized import substitution
in a relatively closed economy. The only positive thing that

emerged out of such policies was that it enabled India to
create a diverse, largely self sufficient industrial base.

During such times the Indian industry could not efficiently

upgrade or import the latest technology. The domestic
industry was tightly protected by high tariff barriers and
import licensing restrictions. There was also too much

government control and interference in business and
industry. India's pervasive system of administrative

controls in lieu of market mechanisms has allowed large
segments of Indian industry to develop in a highly protected
environment.

All these factors were responsible for

India's products not being competitive in the international

market because of lack of quality. Despite India's solid
industrial infrastructure, it failed to produce high quality

India- Overseas Report, Market Reports, March 12, 1992
at 2. (Prepared by Country Desk Officer of the U.S. Dept. of
Commerce)
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export products.
India made slow progress during the first three decades

because of its deficient economic polices. Its policy makers

were passionate about having a regulated, closed economy
that followed the socialist pattern. The economic policies

during these times were inward looking and influenced by the
grund norm of that time which was ^complete self reliance of
the industrial sector'. The self reliance practiced in those
times was to try to produce every thing within the country

regardless of quality and cost. Massive investments which
should have been used for development purposes was siphoned
off to highly capital intensive basic industries in the

public sector. These industries usurped resources but

generated little employment, had little capacity to earn
foreign exchange and had a slow growth rate. All this was
the result of the protectionistic policy framework, a cobweb
of controls and license-permiting regimes and corruption.

According to an eminent Indian economist. Dr. V.G
Bhatia (formerly Adviser Planning Commission)

,

"the strategy

of economic development and the policy regime followed by

India during the last

4

years were largely determined by

the ideology of the ruling party, viz. the Congress Party

and its leader Jawaharlal Nehru. Nehru was a Fabion

socialist and also an admirer of soviet planning. Besides,
India achieved her independence after long struggle against

British imperialism and it was considered that political

independence must be followed by economic independence.

9

Hence the accent on

^

Self-reliance' which was interpreted to

mean not to depend on foreigners and develop on the basis of
country's own efforts. Thus the whole approach was ^inwardoriented.

'

The strategy followed was

first, to produce the machines that

^

basic industries'

would produce machines.

The accent was on core sectors: i.e. basic industries and

infrastructure needed for basic industries i.e. power,
mining, railways etc. all rather highly capital intensive

and energy intensive or power guzzling sectors."
It took nearly forty years for Indian policy makers and

leaders to realize that it is about time to get rid of

excessive government controls on businesses and start

opening up the economy. In the early eighties pressure for

reassessment of India's industrial strategy grew. The

government realized the importance of foreign technology and
investments as the two essential vehicles for industrial
modernization. Gradually, the government polices began to

provide greater access of domestic industries to foreign

technology transfers and foreign participation.
Liberalization of the economy in the true sense started
only in 1984 by the former Indian prime minister, Rajiv
Gandhi. It was during his term that deregulation of trade

and industry started inearnest. Reducing the bureaucratic

interference, drastically cutting

delays for governmental

approvals and for industrial licenses, fighting the menace
of administrative corruption, simplification of

administrative procedures, allowing imports of capital goods
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and technology imports etc. The ouster of Rajiv Gandhi's

Congress party in the 1989 general elections slowed down the

economic reforms. The next two governments of Mr. V.P Singh
and later Mr. Chandra Shekhar were minority governments who
sought power due to the support of other opposition parties.
Both had a very brief term of less than two years. During

these two years there was a lot of political and economical

uncertainty in India. Both these minority governments
brought about declines in industrial production as well as
in export earnings and foreign investments. They had no

positive economic agenda or progressive polices.
The present Congress government of prime minister P.V

Narasimha Rao was elected into office in the mid-term
general elections of May, 1991. Realizing that there was no
time to lose it went fast track on economic reforms

initiated by the late Rajiv Gandhi. Since then the pace of

economic reforms has accelerated. The government of India
(GOI)

has launched major reform programs encompassing

foreign trade and investments, industrial licensing,

transfer of technology and privatization of public sector
undertakings. The GOI, has since then, dismantled import

restrictions and foreign investment barriers, slashed
tariffs, abolished licensing requirement for majority of

industries, made the Indian rupee fully convertible,

rationalized the tax structure for foreign investors, cut in
interest rates, etc. These reforms are designed to break the
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cozy nexus between government and business

by making trade

and industry free from unnecessary administrative

encumbrances. Encouraging the flow of foreign capital, know

how and technology would revitalize the Indian economy,
especially the manufacturing sector; making Indian products
internationally competitive. This would improve India's
foreign trade which in turn will accelerate economic growth
of the country. These measures reflect a fundamental shift

from command economy to greater market orientation.

According to recent reports, the economic reforms are
paying off. The reforms have helped lower the annual
inflation rate from 11 percent in 1991 to a four year low at
5.78 percent as of June 1993, increased gross domestic

product to

4

percent and improved the balance of payment

situation. The GOI also has approved proposals for more than
$4 billion in foreign investment since the reform process

started two years ago as compared to a meager $100 million
in 1990. The Indian economy is showing definite signs of

growth after a two year recession.

3

Prior to these radical economic reforms foreign firms

were allowed to enter the Indian market only if they offered

technology not already available in India. Now there are no
such conditions attached for foreign firms wanting to set up

business or manufacturing in India. The present government
^Bill Tarrant, India's Reformist Leader Fights Taint of
Scandal, Reuter Library Report, June 20, 1993.
^See Id.

.
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is encouraging foreign direct investment as a solution for

its tight balance of payment situation and making its

domestic industry more competitive.

India's foreign debt

is estimated as $74 billion. The new economic policies

announced by the GOI recently, call for "massive investments
from outside and greater mobilization of resources
internally, for liquidating or privatizing inefficient

public sector industries, upgrading technology,

strengthening industrial competitiveness and increasing
production. In this process, the mixed economy with the

public sector controlling the commanding heights would be
replaced by a market-friendly economy." 5

According to the Indian Finance Minister Dr. Manmohan
Singh,

"the only lasting solution lies not in compressing

imports but in a rapid expansion of exports. A growing

economy needs growing volume of imports of fuel and other
industrial inputs and also of capital goods embodying modern
technology. This is not to deny the importance of selfreliance, but self-reliance in today's world of integrated

global markets cannot be achieved merely by reducing import

dependence and insulating the economy from the world.

4

India- Investment Climate Statement, Market Reports,
(Prepared by American Embassy, New Delhi)

Nov. 13, 1992 at 3.
5

.

Ramashray Roy, India

Survey, Vol. xxxiii. No.

2,

m
.

1992- Search For Safety, Asian

Feb. 1993 at 120.

Text of the Budget speech of Union Finance Minister to
March 1,
the Indian Parliament, Hindustan Times (New Delhi)
1992 at 1 (India)
,
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Following that path will only lead to more controls and
promote inefficiency and corruption. It will perpetuate our
environment in which Indian entrepreneurs will not have the
flexibility they need to compete with other developing
countries in world markets. The resulting inability to
export will actually make us more, rather than less,

dependent on the outside world. Our vision of self reliance
should be of an economy which can meet all its import

requirements through exports, without undue dependence on
artificial external help such as foreign aid."
India needs to change its economic perceptions and

perspectives, from the closely guarded socialistic pattern
to one that is more entrepreneurial and free market oriented

by maintaining the tempo of its reforms process. Its future

policies should be outward looking, export oriented and

globally competitive. Although late but better late than
never, India has made this beginning and its current leaders

recognized that more has to be done. The recent policy
changes are good, but unfortunately the implementation is
slow. Quick implementation in letter and spirit is essential

for the success of these policies.

CHAPTER TWO

INDIA'S NEW INDUSTRIAL POLICY

One of the first things Mr. Rao's government did when
it came to power in May, 1991 was to announce the ^New

Industrial Policy of 1991' and got rid of the old Industrial

Policy of 1980. The Industries (Regulation

&

Development

)

Act of 1951 was amended and many of its provisions like
§

10,

11,

llA and 13 of the said Act made inoperatable.

7

The 1951 Act and the 1980 Industrial policy were

responsible for the industrial licensing system in India.
Under the 1951 Act all industrial undertakings had to obtain
a prior license from the government to set up the industrial

unit. The licensing procedures represented endless hurdles

for entrepreneurs. Endless paperwork and endless procedures

lead to excessive bureaucratic controls and red tape, which

encouraged corruption. This so called ^license-permit
regime' in India worked as a major hurdle towards

industrialization and foreign investment in India.

Government introduced the New Industrial Policy

7

....

Government of India Notification^ S.O. 477(E), July 25,

1991.
14

.
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Statement in July 1991. It was aimed at abolishing the
licensing system for industries, the so called license-

permit regime. Now industrial licensing is abolished for all

projects except for a short list of industries relating to
security and strategic concerns, hazardous chemicals,

environmental reasons and for items of elitist consumption,
also referred to as industries subject to compulsory
Q

licensing.

Delicensed industries include high demand

consumer electronics and automobiles. Most of the licensing

procedures have been removed or simplified and the time lag
in licensing has been considerably reduced. The idea is to

allow industries to expand and develop new units without

government interference. However, the location of industrial
projects is still subject to Central or State environmental
laws and regulations including local and land use laws and

regulations.
As a consequence of this new industrial policy,

existing schemes of registration namely: the Delicensed
Industries Registration Scheme (DLR)

,

Exempted Industries

Scheme (EIR) and the registration with the Director General

Trade

&

Development (DGTD) are all abolished.

With respect to new projects for manufactured items not
covered by compulsory licensing or their substantial
expansions, the only requirement is that the industrial

undertaking shall file a memorandum in prescribed form to

List of Industries Which Require License, Annexure II,
New Industrial Policy, 1991 (India)
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the Secretariat For Industrial Approvals (SIA)

in the

Ministry of Industries. The memorandum's receipt is
acknowledged by the SIA and a reference number is given,
which should always be quoted on all future correspondence
with the SIA. The industrial undertakings must also file
another memorandum in prescribed form with the SIA at the
time of commencement of commercial production. However,
small scale and ancillary units are not required to file the

above memorandum with the Director of Industries of the

concerned State government.
Most of the state run industries have been privatized
except where security and strategic consideration
predominate, continue to be reserved for the public sector.

According to the 1991 Industrial Policy, there remains just
about eight types of industries which are reserved for the

public sector (state controlled)
a)

,

listed below

9
:

Arms and ammunition and allied items of defence
equipment, defence aircraft and war ships.

b)

Atomic energy.

c)

Coal and lignite.

d)

Mineral oils.

e)

Mining of iron ore, manganese ore, chrome ore, gypsum,
sulphur, gold and diamond.

f)

Mining of copper, lead, zinc, tin, molybdenum and
wolfram.

^Llst of Industries Reserved For the Public
Annexure I, New Industrial Policy, 1991 (India).

Sector,
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e)

Minerals specified in the Schedule to the Atomic Energy
(Control of Production and Use) Order, 1953.

g)

Railway transport.
With respect to public sector undertakings the 1991

policy underlines that, portfolio of public sector
investments is reviewed with a view to focus the public
sector on strategic, high-tech and essential infrastructure.

Whereas some reservations for the public sector are being

retained there would be no bar for areas of exclusivity to
be opened up to the private sector selectively. Similarly

the public sector is also allowed entry in areas not

reserved for it. In order to raise resources and encourage

wider public participation, a part of the government's share
holding in the public sector is offered to mutual funds,
financial institutions, general public and workers.
The 1991 Industrial Statement's location policy istates

that in cities of less than

1

million population there will

be no requirement of obtaining industrial approvals from the

Central Government except industries subject to compulsory
licensing (Annexure II)
than

1

.

In cities with populations greater

million, industries other than those of a non-

polluting nature such as electronics, computer software and

printing will be located outside 25 kilometers of the
periphery, except in prior designated areas. However, a

flexible location policy will be adopted in respect of such
cities (with population greater than

1

million) which

require industrial regeneration, and zoning and land use

.

.
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regulations and environmental legislation will continue to
regulate industrial location. Appropriate incentives and
investment designs for infrastructure development will be
used to promote dispersal of industry particularly in rural
and backward areas and to reduce congestion in cities.

Reforms in Indians Mining Policy
India is rich in minerals and metals and has large

reserves of coal, aluminum and iron ore. The mining industry

which was previously the exclusive domain of the state is
now selectively and gradually being opened up to private
enterprise. Under the new policy foreign investment up to
fifty percent is allowed in the mining industry. Except

those mining items which are reserved under the Public
Sector list (Annexure

I)

,

mining is open for private

exploration. Foreign equity and foreign companies are now

also allowed to participate in the mining industry.
In March of 1993, the GOI announced the National

Mineral Policy (NMP)
to The Mines

&

,

which also proposes major amendments

Minerals (Regulation and Development) Act of

1957. Upto now the foreign companies have been allowed to

have equity up to 50 percent in captive mines. Processing
units which wish to develop captive mines to secure assured

supply of raw materials have been allowed to have foreign
"^ New Industrial Policy Statement, 1991, para 39 A [IV]
(India)

11

Supra note

9
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equity participation in the manner and to the extend

applicable to the processing unit. Now, the government has
decided to allow equity participation by foreign companies

exceeding 50 percent in non-captive mines, so as to attract
the big multinational

corporations in the country's mining

industry. In this way India's mining industry will acquire

the latest technologies and know how for mineral and metal

excavation.
Since India is having very rich mineral resources and

there are extensive oppurtunities for exploiting and

developing the reserves, the multinational companies are
showing interest and lot of renowned foreign companies are

entering the mining sector on their own or are setting up
joint ventures in India to take advantage of these fresh

relaxations announced by GOI

.

Certain minerals and metals

which were earlier reserved exclusively for public sector
exploitation, have now been thrown open to the foreign and

private sector companies. This list includes 13 high value
scarce minerals such as gold, diamond, platinum, copper,
manganese, chrome, sulphur, lead, zinc, nickel, molybdenum
and tungsten including the high resource iron-ore, manganese
&

chrome. This has opened up the possibilities for

collaboration between the Indian companies and the leading
foreign firms engaged in mining. After the necessary

amendments are carried out to give effect to the NMP,
further increases in direct foreign investment and

technology inflows, as well as greater access to foreign

20

markets for Indian exports of minerals and metals, can be
expected.

12

Nitya Chakravorty, Relaxed Equity Rules for Foreign
Firms, Hindustan Times (New Delhi), 29 Oct., 1993 at 19.

CHAPTER THREE

INDIA'S FOREIGN TRADE AND INVESTMENT POLICY

Foreign Trade Policy; Highlights
Ever since the British left the shores of India in
1947,

India's foreign trade policy has been highly

restrictive of imports and it relied on import curbs except
for highly essential commodities. Like the Industrial

policy, the foreign trade policy of India was also highly

regulated and government controlled. Moreover capital
imports were also subjected to licensing and high import
duties. Previously, India's tariffs were among the highest
in the world. The philosophy behind this ^tight jacket' type

of import policy was to protect domestic industry from

the

invasion of foreign competition as well as encourage the

development of indigenous technologies and skills within the
country. Another purpose was to conserve the scarce foreign

exchange for absolutely essential imports like petroleum
products, fertilizers, food grains and medicines.
^Self reliance and self sufficient' was the famous slogan of

the government of that time. The result of such short

sighted import policies was that India for a long time

21
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remained only a primary products exporting country. Also,
India's finished products could not compete in the

international market because of poor quality due to non-

availability of latest and best technology. Due to these
restrictive import policies, the Indian industry missed the

high-tech consumer electronics revolution of the sixties and
the seventies. Some of the South-East Asian countries which

had progressive and open trade policies, capitalized on this
boom such as South Korea, Singapore and Thailand.
It was only in 1984 that some reforms in the foreign

trade policy were initiated by the then prime minister,

Rajiv Gandhi. He realized the need to remove import barriers
especially on import of technology and know how. According
to him, India's anti-import policies were actually anti-

export polices. In order to boost exports, he realized that
India's industry needed access to the most recent
technology. Only by liberalizing imports in certain areas

would the domestic industry face external competition that

would force the local manufacturers to improve their
products and make them of international quality. Moreover,
to stay in the market Indian firms would need to acquire

state of the art technology for their products through

collaboration or joint venture with a foreign manufacturer.
This would not only help the industry to produce high

quality products, but would also boost India's exports of
finished and high-tech products which earn more export

revenue than primary products or just raw materials exports.

.

.
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Under this trade philosophy radical reforms were
implemented. Import restrictions on project imports, capital
goods, components and spares were removed. The objective was

to modernize India's industry and development of foreign

trade by facilitating imports and augmenting exports. The
new policy provides various financial and fiscal incentives
to exporters, and both local and foreign companies can

engage in exports. Hundred percent foreign ownership is

permitted for those companies which exports all its
production i.e. 100 percent export oriented units (EOUs)
These units both domestic or completely foreign owned also
get some extra benefits like no income tax on export
profits, no corporate tax for

5

to 10 years, concessional

rent or lease for industrial plots, factories or sheds and

making available to them iron
price under the IPRS scheme.

&

steel

at international

13

Foreign trade in India is regulated by two major pieces
of legislation: The Foreign Trade (Development

&

Regulation)

Act of 1994 and Export-Import Policy of 1992-97.

Foreign Trade (Development And Regulation) Act of 1992,
This Act repealed the Import

&

14

Export (Control) Act of

1947, which did not provide an adequate legal frame work for

13

IPRS- International Price Reimbursement Scheme. (The
price of iron and steel in India is normally higher than the
international price. As an added incentive the GOI procures
iron and steel for these 100 percent export oriented units
[EOUs] from the international market and gives it to them at
the international price prevalent at that time)
•'^Bill No.

69-F of 1992 (India)

.

,

24

the development and promotion of India's foreign trade. This

Act's objective was to provide for the development and

regulation of foreign trade by facilitating imports into,
and augmenting exports from India. This Act empowers the

Central government to make provisions by way of

^

Order'

published in the Official Gazette, for the development and
regulation of foreign trade. 15 Under the Act the Central
government has the authority to appoint an officer to be the
^Director General Of Foreign Trade' (DGFT)

,

who has the power

to prohibit, restrict or control exports and imports. He

also advises the government in the formulation of the Export
and Import Policy and is responsible for carrying out the
It is mandatory for every firm engaged in

policy.

foreign trade to have an Importer-Exporter Code Number

granted by the DGFT.

17

No exports or imports can be made

by any person except in accordance with the provisions of

this Act, the rules and orders made under it and under the
Import

&

Export Policy currently in force. Contravention of

provisions of this Act, rules, orders and Export

&

Import

policy entails a penalty which can be as high as five times
the value of the goods as well as possible confiscation of
goods.

18

The adjudicating authority under the Act is the

^^Id. Chapter II,

§

3

^^Id. Chapter II,

§

6.

(1).

^^Id. Chapter III, § 7.
^®Jd. Chapter IV,

§

11

(1),

(2)

and (5).

.

25

DGFT, and appeals from his decision are referred to the

Central Government who has final appellate authority in such
disputes.

19

The decision of the Central Government cannot

be called to question

m

any court of law.

20

Export and Import Policy 1992-97.
Prior to 1992 the GOT promulgated an annual exportimport policy, but the present policy is valid for five
years, till 1997. The present policy is considered a

revolutionary policy since it seeks to change the whole
perception of India's foreign trade. This policy has been

widely acclaimed by businesses both domestic and
international. The objectives of this Export-Import Policy
are
> to

21
:

establish framework for globalization of India's

foreign trade.
>

to promote industrial productivity, modernization and to

enhance export capabilities.
> to

attain international quality standards and enhance

image of Indian products.
> to

augment India's exports by facilitating access to

import of raw materials, components, consumables and

capital goods from international markets.
> to

promote efficient and internally competitive import

^^Id. Chapter V, § 15

&

§

16.

^°Jd. Chapter VI, § 18.

^^Export and Import Policy 1992-97, Chapter II, para
(India)

6

26

substitution and self reliance under a deregulated
framework for foreign trade.
>

to eliminate or minimize quantitative licensing and other

discretionary controls in the framework of India's
foreign trade.
>

simplify and streamline the procedures governing exportimport

.

Import Provisions:

Under the new Export-Import Policy 1992-97, barring

essential imports such as petroleum products, edible oil,
fertilizers, defence and life saving drugs all other imports
of raw materials, components and capital goods are made

freely importable

22
.

However, products mentioned in the

^Negative List' of the new Export and Import Policy will

continue to be imported only under a license.

23

Also

consumer goods imports remain restricted under a
license

24
.

Import of second hand goods is banned except in

case of capital goods import under a license.

25

This

policy made an exception to this exception and permitted
import of second hand capital goods without a license for

^^id. Chapter V, para 22.
23

Id. Negative List of Imports,

^^Id. Chapter XV, para 156.
^^Id. Chapter V para 24.

Chapter XVI.

27

some selected goods.

26

Capital goods, both new and second

hand, can be imported with a license under the ^Export

Promotion Capital Goods Scheme' (EPCG Scheme) by a

manufacturer-exporter at concessional rate of custom duty
but subject to export obligation. The rate of custom duty is
25% if the committed export obligation is three times the

GIF value of the imports spread over a period of four years.

Similarly, the rate of duty is 15% if the export obligation
is four times the GIF value of imports over a period of five

years.

27

In another such scheme called the ^Duty Exemption

Scheme,' imports of duty free raw materials, components,
parts, spares, packing materials and computer software

required for purposes of export production is permitted
under a license.

28

The 100% export oriented units (EOUs)

located in Export Processing Zones (EPZs)

Hardware Technology Parks (EHTPs)

,

,

Electronic

Software Electronics

Export Parks (SEEPs) and Software Technology Parks (STPs)
can import duty free all types of goods including capital

goods required by them for production. These units enjoy
special benefits like:

(a)

Concessional rent for lease of

industrial plots, factory or sheds in these zones,

holiday

—

No corporate tax for

5

to 10 years,

(c)

(b)

Tax

IPRS -

International price reimbursement scheme for supply of iron
26

Chapter V, para 25. (List of Second Hand Capital
Goods for Which Imports Are Permitted)
Id.

^^Id. Chapter VI, para 37.

^®Jd. Chapter VII, para 47.

28

and steel at international prevalent rates,

equity permissible in such units, and

(f)

(d)

100% foreign

Inter unit

transfer from one EPZ to another EPZ or EOU is allowed.
For capital goods imports, the New Industrial Policy of

envisages automatic clearance for import of capital

1991,

goods required for the projects, provided the foreign

exchange requirement for such imports is insured through
foreign equity or if the C.I.F. value of imported capital
goods is less than

2

5% of total value of plant and equipment

subject to a maximum limit of
cases,

2

million Rupees. In other

imports of capital goods requires clearance from SIA

(Secretariat of Industrial Approvals) in the Ministry of

Industrial Development.

Under the new export-import policy (1992-97)

,

a

Replenishment License [REP] is the main instrument for
export related imports. Under the REP system the exporter

acquires the right to import a certain percentage of goods
after exportation is affected. All exporters are entitled to
a

uniform REP rate of 30% of the F.O.B. value. This uniform

rate of
2

3

0% replaces the former rate which varied from 5% to

0% depending upon the classification of goods exported.

This was found to be discriminatory as it gave the exporter
of priority products the right to import a higher percentage
of goods as against an exporter of non-priority exports.

Now, all registered exporters are granted a fixed rate

irrespective of the type of good exported, with the

29

exception that special REP rates exit for gems and
^ewelery,

29

certain metal based handicrafts and books

&

magazines. The REP license is called the ^Exim Scrip' and is

freely tradeable. In this way the Exim Scrips are expected
to give maximum incentive to exporters whose intensity is
low as there is likely to be a ready market for their unused

allowances. The exporters entitled to these REP licenses can

instead of using them for its own import requirement, can
sell them and earn a premium. It works as an built in

incentive to use domestic inputs rather than imported ones
for which a domestic manufacturer has to purchase the Exim

Scrip from the open market on a premium. The GOI proposes in
future to replace Exim Scrips by foreign exchange

certificates which would be more easily tradeable.
As part of the GATT negotiations the GOI has on its

recommendation withdrawn the export subsidy called the Cash
Compensatory Support (CCS) scheme. This scheme was formerly
one of a range of export incentives given by GOI for

exportation of certain goods. Under it, the exporter
received between 8% to 10% of their export receipts as CCS.
This export subsidy was suspended as the exporters in India

had already gained by the 23% devaluation of the Indian

Rupee in July, 1991. Apart from abolishment of this the
scheme of additional licenses granted to export houses, all

Supplementary Licenses have been eliminated except in the
29

See
Appendix.

id,

Import

Replenishment

For

Gem

&

Jewellery,

1

,

30

small scale sector and for producers of life saving

drugs /equipment. In its resolve to ease controls on foreign
trade the Indian government proposes to decanalise imports
of all items except those that are essential,

it plans to

gradually do away with all canalise import restrictions for
non-essential items. 30

Export Provisions:
All goods can be exported from India except those in
the ^Negative List Of Exports'.

3

Under the new policy the

government removed 144 items from the existing list of

3

34

items whose export was subject to official scrutiny and

permission. The controls were maintained for many reasons,

including sensitivity to the environment and wildlife,

security and domestic shortages. Items now free from
official scrutiny and permission include silk, cotton yarn,
coir, meat,

food grains and sugar.

India's main occupation is agriculture. It is

essentially agriculture based with nearly 70% of its working

population involved in agriculture or works related to it.
The new trade policy has given a major incentive to

agricultural exports by allowing duty-free imports to

30

.

.

Canalised items are
in bulk and distributed
agencies such as the State
Mineral And Metal Trading
to registered or licensed
31

.

.

....

those which are imported into India
through designated public sector
Trading Corporation Of India (STC)
Corporation (MMTC) and many others
manufacturers.

Id. Negative List Of Exports,

Chapter XVI.

31

operations in agriculture, fruits, flowers, poultry, silk,
fish and animal husbandry if they export 50% of their

production, compared with a 75% floor for industrial
operations.

Export Houses, Trading Houses And Star Trading Houses:
All merchant exporters and manufacturer exporters including

those with foreign equity, 100% EOUs and units in EPZs have

been recognized under one of these three categories. The

criteria for this recognition is the average annual ^net
foreign exchange earnings'

(NFE)

during three preceding

years or NFE earned during preceding year which ever

satisfies the following:
1.

For Export House the average annual NFE for three

preceding
years should be 60 million rupees and NFE for preceding

year is 120 million rupees;
2.

For Trading House it is 300 million and 600 million

rupees
NFE; and
3.

For Star Trading House it is 1.25 billion rupees and 1.5

billion rupees NFE.
These accredited houses are entitled for various incentives
and privileges, they are entitled to special import licenses
for import of items included in the Negative List Of Imports

and for values earned in proportion to NFE earned in the

previous year.

32

Foreign Investment Policy: Highlights

Traditionally foreign investment in India was linked
with the transfer of technology. According to the old
industrial policies, including the 1980 policy, foreign

investment was permitted only if it was accompanied by

technology transfer. The requirement was that the technology
should be the latest, it should save foreign exchange

through import substitution and it should have potential for
exports. This is no longer the situation. There are no

strings attached to foreign investment in India and it is
not tied to the transfer of technology. The 1991 Policy as

discussed below, introduced important modifications. This
policy proposes a series of measures to unshackle industry
from the myriad administrative and legal controls by

encouraging direct foreign investment.

32

According to the new policy of 1991, the procedures for
foreign collaboration have been drastically reduced.

Numerous financial and fiscal incentives are being offered
to foreign investors, particularly in the manufacturing
sector. The relevant portion of the Statement on Industrial

Policy of 1991 dealing with foreign investment is contained
in Para.

39

(B)

of the Policy Statement. The policy

envisages promotion of foreign investment by taking measures
like giving automatic approvals for all technical

collaboration agreements and no permission is required for

32

R.

ROY,

supra note

5,

at 12 2.

.

.
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direct foreign investment up to 51% equity if the industry
IS in the high priority area.

33

Foreign equity

participation of up to 74% is allowed if the company exports
60% of its total capacity and 100% foreign ownership is

allowed for companies exporting 100% of its production i.e.,
EOUs. Also "full foreign ownership is permitted in certain

high priority areas such as power generation and
distribution, hydrocarbon/oil/natural gas exploration etc.
Large foreign investment proposals are considered in their
totality, free from pre-determined procedures and parameters
and may involve even 100% foreign ownership depending on the

merits of individual proposals. 100% foreign ownership is
also allowed for Non-resident Indians (NRIs) and Overseas

Corporate Bodies predominantly owned by them, in all high

priority (Annexure III) and certain other areas."

34

In all

these kinds of companies the incorporation should be under
the Indian Law.

Other foreign equity proposals, including proposals
involving 51% foreign equity participation which do not fall

33

...

priority
Policy
High
Industrial
1991,
New
(It has a
list of 34
Industries, Annexure III. (India)
industries)
"Approval will be
b) New Industrial Policy 1991, para 39 b(i)
given for direct foreign investment for upto 51% foreign
equity in high priority industries. There shall be no bottle
necks of any kind in this process. Such clearance will be
available if foreign equity covers the foreign exchange
requirement for imported goods."
a)

—

34

...

India - New Economic Dimensions, Conference on Economic
Reforms - Foreign Investment & NRIs Response, New Delhi, July
9, 1993 at 3 (India)

.

.

,

34

under 'High Priority List'

(Annexure III)

,

continue to need

prior clearance. Applications are made to the Secretariat Of
Industrial Approvals (SIA) and are considered expeditiously.

Foreign equity proposals need not be accompanied by foreign

technology agreements. Foreign equity holding proposals up
to 51% are allowed for trading companies primarily engaged
in export activities. Such trading houses are treated at par

with domestic trading and export houses and operate in
accordance with the Export-Import Policy. 35

Applications for foreign investment up to 51% foreign
equity in 'High Priority industries'

(Annexure III)

36

need to be filed with the Reserve Bank of India (RBI)

.

The

application should state the description of the article to
be manufactured,

including information on capital goods to

be iipported for the project. The RBI will issue the

necessary permission for foreign equity investment under the
Foreign Exchange And Regulation Act, 1973 (FERA)

.

This

permission will include exemption from the operation of §s
26(7), 28, 29 and 31 of FERA. Simultaneously, the RBI will

confirm that the import of capital goods is covered by the
foreign equity. Based on this confirmation the Director

General Of Foreign Trade (DGFT) shall issue the relevant
approval and import license for capital goods imports. In
this category the plant and machinery proposed to be

35

.

Supra para 39 B (iv)

^^Id. para 39 B (i)

•

(India)

35

imported must be new and not second hand.

Transfer Of Technology
Prior to 1991 the GOI's aim was to have a self

sufficient and independent industrial sector. It was opposed
to the idea of allowing foreign equity and collaboration in

the Indian industrial sector. Only in highly selected areas

was foreign participation permitted as a minority equity and
this was on very strict terms. Due to the acute shortage of

foreign exchange and the perpetual balance of payment
tensions, India has consistently been very selective in

importing technology either through machinery or purchase of
goods or through technical collaboration agreements. The

emphasis has always been "on minimizing the payments for

technology either in the form of royalties or lumpsum fees
for know-how, or for the purchase of equipment and

machinery."

37

.

.

.

This sent negative signals to foreign

investors who were hesitant to transfer and invest in new

technologies in India. Thus, they routinely did not bother
to sell to India or sold obsolete technologies. The

restrictive government policies created numerous obstacles
with regard to the technology transfer agreements (TOT)

.

The

foreign transferor often found that a real transfer of his

knowhow was practically impossible given the industrial

37

Ashwini Kumar, Technology Acquisition: Some Aspects Of
Indian Policy And Legislation, International Business Lawyer,
Vol.

11

(iv),

1983 at 123.

36

infrastructure available in India, the limited time in which
the transfer was to be effected (i.e. within 10 years from

the date of agreement or
of production)

,

7

years from date of commencement

and the limited means of the licensee to

purchase foreign technology.
The 1991 policy however, has significantly altered this

philosophy. Para 39 C (i-iv) of the 1991 policy provides
that:

(i)

Automatic permission is to be given for foreign

technology agreements in high priority industries (Annex
III)

upto a lumpsum payment of Rupees 10 millions, 5%

royalty for domestic sales and 8% for exports, subject to
total payments of 8% of sales over a ten year period from
the date of agreement or seven years from commencement of

production. Royalty rates are net of taxes and are

calculated according to standard procedures.
(ii)

For industries other than those in Annex III, automatic

permission is given subject to the same guidelines as above
if no foreign exchange is required for any payments,
(iii)

All other proposals need special approval under the

general procedures in force.
The guidelines for TOT in India are issued by the

Secretariat of Industrial Approvals (SIA)

,

Department of

Industrial Development, which is a division of Ministry of
Industries. This body accepts all applications for foreign

investment and/ or TOT to an Indian enterprise and foreign

collaboration proposals are to be submitted in a prescribed
form with the SIA. The SIA's guidelines for TOT in India

37

broadly parallels the government's philosophy in this area.
The guidelines can be waived in special circumstances and
are not sacred but the argument must be good to expect the

SIA to depart from them.

Automatic Approvals:
Applications for automatic approval for foreign technology
agreements for industries covered under Annex III are to be
filled (10 copies) with the Entrepreneurial Assistance Unit
of the SIA. The description of the product to be

manufactured in the Indian Trade Classification System
(Harmonized System) should be clearly mentioned. The SIA
will verify that the product is covered under Annex III and

besides this no other scrutiny is necessary for giving
approval. One copy of the application and approval is sent
to the Reserve Bank of India (RBI)

.

After the SIA approval,

the entrepreneur may approach the authorized dealers for

foreign exchange release along with the copy of the

agreement with the foreign collaborator. However, for
foreign technology agreements with respect of industries

covered under Para. 39 C

(i)

ie.

and under Para. 39 C (ii)

&

(iii)

high priority industries
,

no free foreign exchange

is released for lumpsum payments or for royalty payments.

The payments involved may be met through foreign exchange

purchased at the market rate. According to the GOI
notification and as per the Union Budget announcement of
1992-93, the Eximscrip system is discontinued. Instead the

Liberalized Exchange Rate Management System (LERMS) was

38

introduced. Under this system foreign exchange required for

payments on account of dividends, royalties and other

remittances are to be met through foreign exchange purchased
at market rates. The free foreign exchange and Eximscrips

used earlier for financing foreign payments approved by the
RBI is now inoperative. All payments need to be met through

foreign exchange purchased at market rates.

Rules For Hiring

&

38

Payment To Foreign Technicians /Experts;

For hiring foreign technicians or experts no permission
is required.

But as regards paying these foreign experts in

foreign exchange, the government has delegated this power to
RBI who in turn has delegated to authorized dealers

authority to make such payments either against blanket
permits or in free foreign exchange. "Release of foreign
exchange by authorized dealers under the blanket permit

would not be subject to any restrictions on per diem rates
and duration of engagement, etc. For release of foreign

exchange other than under the blanket permits, the existing

guidelines followed by the RBI as shown below, are delegated
and followed by the authorized dealers:
(a)

where the duration of the payment of the foreign

technician does not exceed twelve months by a company in a
year, with no single technician exceeding three months.
38

Statement On Industrial Policy: Procedures In Respect
Of Foreign Technology Agreements Consequences Of liberalized
Exchange Rate Management System (LERMS) , Press Note No. 4
20th. March, 1992 (India).
[N0.1/1/P2-FC]

—

,

.

,

39
(b)

where the payment to the technician does not exceed $500

per day, regardless of whether the local costs on board and

lodging and other items are met by the Indian Company or
not,
(c)

where in the case of company to company payment, the

payment by the Indian company to the foreign company does
not exceed $50,000 in a year."

39

For hiring foreign technicians beyond a period of three

months clearance of the Ministry of Home Affairs is
^
required.
•

40

The above are some of the recent policies of the

government and administrative guidelines for foreign

technology acquisition, transfer, technical collaboration
and foreign investment in India. However, there is no

separate law that exclusively governs foreign investment in
India. Instead it is a hotch-poch of various legal

enactments and official pronouncements declared by the

government from time to time on this subject. The major
legal instrumentalities and legal framework relevant for

foreign investments

&

TOT in India includes statutes like,

the Foreign Exchange Regulation Act, 1973

Monopolies

&

,

the

Restrictive Trade Practices Act, 1969 (MRTP)

Industrial (Development

"^^Press

(FERA)

&

Note No. 10

Regulation) Act, 1955 and the

[10/43/91

L.P],

14th August,

1991

(India)
"^^Press
(India)

Note

No. 12

[10/43/91

L.P.],

31st

Aug'1991

.
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Companies Act, 1956.

Foreign Portfolio Investment
Prior to the 1991 policy, foreign portfolio investment
was prohibited in India. Under the new policy, the country's

stock market is opened to foreign investors. Uptill now,

only foreign institutional investors (FII) are allowed to

undertake portfolio investments in the Indian capital
market. The FII has to get registered with the Security And

Exchange Board of India (SEBI) before commencing business
and obtain RBI approval. Foreign investment companies are

allowed to operate in the Indian market only if they show at
least five year record of business.
The new stock market regulations allow foreign

financial institutions to open foreign currency bank

accounts in India to which all receipts from sale of shares
and dividends are credited. The FII can invest up to

25

percent of the issued capital of any company or a single FII
upto

5

percent of the issued capital. There is no lock in

period and no restriction on total volume of investment. The
long term capital gains tax on stocks is 10 percent and 20

percent on short term gains (which was earlier 65 percent)
Private sector companies are now permitted to establish
mutual funds which were earlier allowed only in the public
sector.

The Security and Exchange Board of India has been

designated as a single window agency for the registration of

.

,

41

foreign portfolio investors.

This is an autonomous body

which is given adequate powers for administering the
provisions of the Securities Contracts (Regulation) Act,
1956 and the Companies Act,

1956. The object of Securities

Contracts Act is to provide for the regulation of stock
exchanges and of transactions in securities dealt with the

view of presenting undesirable speculation and transactions.
The International Finance Corporation (IFC)
Washington, is urging pension funds, insurance companies and

other big U.S.

&

foreign institutional investors to guide

their investments towards fast growing and emerging markets
like that of India, It predicts that emerging markets of
like India, are going to be the fastest growing and

Asia,

most profitable markets in the future.
In April of 1992,

42

India also became member to the

convention of the Multilateral Investment Guarantee Agency
(MIGA)

,

a world bank affiliate.

This agency provides

insurance for foreign investors to cover against political
and investment risks in developing countries. It covers

foreign investors against risks such as inconvertibility of
local currency, for limits on dividend remittance,

expropriation, war, civil strife and breach of contract.

Signing this convention symbolized India's market friendly

41

Supra note

4

at

9

^^New IFC Indices On Emerging Markets,
(Bombay), March 27,

1993,

at 20.

Times Of India

42

approach.

43

Repatriation of Remittance from India
For all approved foreign investments there is complete

freedom for remittance of profits and dividends as well as

repatriation of capital after seeking approval which is
almost always granted without formality. Previously, divided

payments for foreign investments were linked with export

performance and earnings. Dividend payment was not allowed
to be remitted in one payment but were spread over a seven

year period. The outflow of foreign exchange on account of

dividend payments previously had to be balanced by export
earnings over a period of seven years by the process of
"Dividend Balancing." This condition of dividend balancing
is abolished for all foreign investments except for

industries

m

the consumer goods sector.

44

Repatriation of

profits is freely permitted for all approved foreign
investments except in a few specified consumer goods

industries where dividends can be repatriated only out of
net foreign exchange earnings during an initial period of

seven years from commencement of production. Remittance of

royalties is limited to

5

percent of domestic turnover and

8

percent of export turnover, and upto U.S. $350,000 in

43

R.

Roy,

supra note

44

5,

at 12 2.

Procedure For Foreign Investment Approvals - Withdrawal
Of The condition Regarding "Dividend Balancing, " Press Note
June 26, 1992 (India).
No. 12 [10(30) /92-L.P.
]

,
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lumpsum payments. Any foreign capital invested in India

along with any capital appreciation or funds from liquidated
assets is allowed to be repatriated.
All foreign remittance approval applications are made
to the Reserve Bank of India (RBI)

.

Repatriation of profits

by the foreign investor and eventually of his investment

•

require prior approval by the RBI. The tax compliance of the

transaction is checked at this point. The approval is
granted by the RBI when the face value of shares to which
the dividend accrued exceeds Rupees 25,000 or 10% of the

company's stock or when the company remitting the dividend
is a FERA company

(a

FERA company is one that is controlled

under the Foreign Exchange Regulation Act and held by more
than 40% in foreign hands)

.

In other cases the approval is

delegated by the RBI to its "authorized dealers" which are
competent to deal in foreign exchange. These are usually the
main commercial banks. If the repatriation is subsequent to
the sale of shares, evaluation of those shares is effected
by the Finance Ministry and approval is needed before the

sale is effected. This is done in order to check the

reasonableness of the sale price and the ability of the

prospective buyer to manage the investment. On
disinvestment, capital can be repatriated subject to the
sale price being considered reasonable by the RBI and

payment of applicable taxes. Now the RBI has taken a liberal
approach in allowing foreign repatriation of funds and it
gives approvals without great formality.

CHAPTER FOUR

COMMERCIAL ARBITRATION IN INDIA

As a common law country with a highly evolved legal

system India's courts provide adequate safeguards to enforce

property and contractual rights.

However, India's

commercial arbitration system is quite developed and is

resorted to frequently in commercial disputes. Arbitration
helps to avoid the delays inherent in commercial litigation
in Indian courts. Moreover,

Indian law recognizes and

encourages the resolution of international trade disputes by
arbitration. Infact, resolution of international disputes by

arbitration is a constitutional imperative.

45

India is a signatory to the Geneva Convention on

Arbitration of 1937 and the New York Convention on the
Recognition and Enforcement of Foreign Arbitral Awards of
1958.

In Indian law the enforcement of foreign arbitral

awards is done through the Arbitration (Protocol and
Convention) Act of 1937 and the Foreign Award (Recognition

&

Enforcement) Act of 1961. These statutes give statutory

effect to India's ratification of these conventions. Foreign

^^INDIA CONST.

(1950)

Art.
44

51

45

awards are enforceable in India subject to the provisions of

these acts, as if they were awards made and obtained under
the Indian Arbitration Act. Arbitration in India is governed
by the rules of the Indian Arbitration Act of 1940. Unless a

contract specifically states otherwise, Indian laws will
apply to arbitration clauses in contracts and Indian courts
will have jurisdiction.
To conduct arbitration abroad the contract should

expressly mention the venue of arbitration. The contract
should also clearly state that the arbitration should be
made subject to the rules and regulation of the country

where arbitration has to take place or of a particular
arbitration body/ trade association. This will ensure that
the award is not treated as a domestic award governed by the

Indian laws. Where the award is made in a country not

signatory to the Geneva or the New York Conventions, it

would still be enforceable in India under the Civil
Procedure Code of 1908

§

13

&

14.

Enforcement of Foreign Awards
In numerous land mark cases the Indian courts have

upheld the validity of International Arbitration Clauses
incorporated in licensing agreements or joint venture
agreements, where arbitration proceeding have been conducted

outside India. The foreign awards of such proceedings are

enforceable in India and the Indian courts recognize and
enforce such awards. The governing legislation for

.
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enforcement of foreign awards is the Foreign Awards
(Recognition

&

Enforcement) Act, 1961 (hereafter called the

Act) which gives effect to the New York Convention On

Recognition and Enforcement of Foreign Awards 1958.
Although there are many such reported cases on this
subject matter, but it is worth mentioning two most recent
cases decided by the Supreme Court of India involving U.S
companies: the Singer Co. case (1992) and the General

Electric Co. case (1993).

Singer's Case:
The Supreme Court Of India in 1992 gave a controversial

decision on the applicability of Foreign Awards (Recognition
&

Enforcement) Act of 1961 for enforcement of a foreign

award in India in the Singer's case. A contract was entered

between Singer Co. of USA and National Thermal Power Corp.
(NTPC)

of India for the supply, erection and commissioning

of certain computer based simulators for NTPC's thermal

plant. The contract of August 1982 between the parties

stated that in cases of dispute the applicable law shall be
Indian law and the courts of Delhi shall have exclusive

jurisdiction in all matters arising under the contract. The

arbitration clause, however, stated that the dispute shall
be referred to arbitration in London courts and procedural

rules of International Chamber Of Commerce (ICC)
46

&

in Paris

National Thermal Power Corporation v. Singer Company
Others, 1992 (2) Arbitration Law Rep. 154 (India)
.

.
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shall be applicable. A dispute arose which was referred to

arbitration before a tribunal in London. The court in London
gave a interim award in favor of Singer Co. At the time of

enforcement of the award in India, the party against whom
the award was sought to be enforced (i.e. NTPC) moved the
Delhi High Court to set aside the award under the Indian

Arbitration Act of 1940. The court dismissed the case for
want of jurisdiction on the part of NTPC. The Court held
that the arbitration agreement on which the award was based
was not subject to Indian laws. Since the arbitration was

conducted in London, only English courts could set aside the
award and the Delhi High Court had no jurisdiction under the
Indian Arbitration Act. Aggrieved by the ruling, NTPC

appealed to the Supreme Court which allowed the appeal and
ruled against Singer Co.
The fundamental issue was, whether the arbitration

agreement contained in the contract was governed by the laws
of India and engaged the provisions of the Indian

Arbitration Act of 194

for the purpose of enforcement of

the Award. This had special significance, since if the

enforcement court had powers to set aside or modify the
arbitration award, the whole objective of the arbitration
proceedings was nullified.
NTPC argued that the jurisdiction of the courts in
Delhi was not excluded since the arbitration agreement is a

clause within the main contract which was subject to the

substantive laws of India and, therefore

,

the Indian

48

Arbitration Act shall also be applicable for the purpose of
the enforcement of a "foreign award" rendered in London.

Singer stated that the arbitration clause was a

separate contract collateral to the main contract. If the

main contract is governed by Indian laws and if no provision
is made in the arbitration clause regarding the applicable

substantive law to that clause, then the applicable law
shall be the law in force in the country where the

arbitration is conducted. An award rendered in London was
governed by the provisions of the New York Convention as
incorporated in the Act and its enforceability could be

resisted in India only under that Act and could not be
challenged under the Indian Arbitration Act of 1940.
The Supreme Court held that, where the substantive law
of the main contract is Indian law, and where the

arbitration agreement is silent on the law applicable to the
arbitration agreement, the arbitration agreement would
itself be deemed to be subject to Indian law and the

provisions of the Foreign Awards (Recognition

&

Enforcement)

Act of 1940 would apply. Further, it also held that an award

made on an arbitration agreement governed by Indian law,
though rendered outside India, could not be treated as a
foreign award and had to be treated as a domestic award

thereby attracting the provisions of the Indian Arbitration
Act.

The ruling in this case clearly illustrates that,

unless specifically excluded, Indian laws would govern

49

arbitration clauses and awards granted under international
arbitration may be set aside by Indian Courts. At this
point,

it would be relevant to refer to the Foreign Awards

(Recognition and Enforcement) Act. The provisions of

§

7

correspond to the relevant provisions of the New York
Convention.

7

§

of the Act which states that a foreign award

may not be enforced if it is proved to the court enforcing
the award that:
a)

the parties to the arbitration agreement were, under the
law applicable to them, under some incapacity, the

arbitration agreement was not valid under the law to
which the parties have subjected it, or, in the absence
of any condition, under the laws of place of arbitration,
or
b)

there was no due compliance with the rules of fair
hearing, or

c)

award exceeded the scope of submission to arbitration, or

d)

the composition of the arbitral authority or its

procedure was not in accordance with the arbitration
agreement of the parties, or failing such agreement was
not in accordance with the law of the place of

arbitration, or
e)

the award has not yet become binding on the parties, has

been set aside or suspended by a competent authority of
the country in which, that award was made.

Under

§

15 and § 30 of the Indian Arbitration Act of

:
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the party against whom the award is sought to be

194

enforced can get the award modified or set aside. The Court
can modify the award
(i)

(§

15)

on the following grounds:

where it appears that the part of the award is based
upon a matter not referred to arbitration and such part
can be easily separated from the other part and does not

affect the decision on the matter referred;

where the award is imperfect in form, or contains any

(ii)

obvious error which can be amended without affecting
such decision;
(iii)

where the award contains a clerical mistake or an

error arising from an accidental slip or omission.
The Court can set aside

(§

30)

the award on the following

grounds
(i)

if the arbitrator or umpire misconducts himself;

(ii)

if the arbitrator or umpire misconducts the

proceedings;
(iii)

that the award was made after the arbitration was

superseded by an order of the Court;
(iv)

that the award was made after the proceedings became
invalid under

Under

§

35,

§

35 of the Indian Arbitration Act.

if legal proceedings commence the subject

matter of the reference between the same parties (involved
in the arbitration proceedings)

and a notice is given to

the arbitrators/umpire, any further arbitration is

invalid unless a stay is granted in the legal
proceedings.

.
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(v)

that the award was improperly procured;

(vi)

that the award was otherwise invalid.

The Singer case judgment in 1992 caused much furor in
the legal and business community. Doubts were expressed by

American businesses about the fairness of Indian courts with
respect to foreign interests. This decision seemed to be

contrary to the spirit of the New York Convention. These
doubts have now, to a large extent been dispelled by the
recent 1993 Supreme Court judgment in the General Electric
case, which once again reinforces the Indian court's

committment to recognize and enforce foreign arbitration
awards in letter and spirit of the New York Convention.

General Electric Case:

47

In October 1993, the Supreme Court's judgment in the GE

case has once again reaffirmed the faith of the

international community in the willingness of Indian courts
to deal fairly with foreigners doing business with Indian

companies under arbitration agreements. The GE case relates
to a long litigation arising out of a contract between the

parties in August 19 64 for supply and erection of a thermal
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Renusagar Power Company Ltd.
Company, 1993 (4) SCALE, vol iv No.
(India)

v
1,

General
Oct.

Electric

11-24,

p

44

.
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power plant

m

India.
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The contract contained an

arbitration clause which provided that any dispute regarding
the contract shall be settled in accordance with the

arbitration rules of the ICC. It also stipulated that the
rights and obligations of the parties shall be governed in
all respects by the laws of the State of New York.

A three judge bench of the Supreme Court, including the
Chief Justice, held that an international commercial award

rendered in a foreign state may be regarded as a domestic
award in India provided it does not violate Indian law.

Dismissing the appeal by Renusagar, the Court also held that
"in proceedings for enforcement of a foreign award under the

Foreign Awards (Recognition and Enforcement) Act of 1961 the
scope of inquiry before the Court in which the award is

brought to be enforced is limited to the grounds mentioned
in §

7

of the Act and does not enable a party to the

proceedings to impeach the award on the merits."

49

Referring to enforcement of foreign verdicts, the Court
opined that "with regard to enforcement of foreign
judgments, the position of common law is that a foreign
judgment, which is final and conclusive, cannot be impeached
for any error either of fact or of law. It is impeachable

only on limited grounds, namely, the court of the foreign

48

.

.

The Supreme Court of India enforced in full the award
of $13 million to General Electric Co. to be paid by Renusagar
Power Co
49

Supra note 47, at 62.

"
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country did not, in the circumstances of case, have

jurisdiction to give that judgment in the view of English
law; the judgment is vitiated by fraud on part of the party

in whose favor the judgment is given or fraud on the part of

the court which pronounced the judgment; the enforcement or

recognition of the judgment would be contrary to public
policy.

The judgment in this case has evoked increased resort
to international commercial arbitration in India, and has to

some extend resolved the uncertainties created by the

Singer's case. As a matter of precaution, however, it is

advisable that foreign companies dealing with India and

entering in contracts with Indian parties for works executed
in India,

should draft the arbitration clauses in the

agreement very carefully so that any award based on the
agreement is treated as a foreign award. The foreign party
should insist on

that the arbitration clause include the

following stipulations:

51

The contract should clearly state that the
venue of arbitration is outside India and the city
of choice should be stipulated. State owned
companies normally agree to arbitration outside
India.
2) The contract should specifically state that
arbitration is not governed by the Indian
Arbitration Act or by the laws of India. The
arbitration should be subject to the rules and
regulations of the country where arbitration is to
1)

50
51

Supra note 47, at 61.
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September 14, 1992, available in Lexis-Nexis library.
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take place. This will ensure that the award is not
treated as a domestic award governed by Indian
laws.
It may not always be possible to get the Indian
side to exclude Indian laws for arbitration. State
3)

owned corporations, particularly since the Western
Company Case (Oil and Natural Gas Commission of
India [ONGC] v Western Company of U.S)
insist
that Indian laws apply. In such an event, the
foreign contractor should build into the quotation
extra costs for arbitration proceedings in India
and anticipate delays if foreign firms agree to
arbitrate according to Indian laws.
,

Enforcement of Foreign judgments
The law in India recognizes foreign judgments and they
can, as a rule,

be enforced in India. The foreign decree-

holder can petition the Indian courts to obtain a decree
from that court and take execution proceedings in India. The

relevant provisions of law are in Sections 13 and 14 of the

52

"Western Company of U.S. A and India's ONGC are
still battling it out in the Supreme Court of India over a
dispute which began in 1985 regarding charges payable to
Western for a drilling unit and related services. The dispute
was referred to two arbitrators and an umpire in London, who
gave an interim and final award. Soon after, in December 1985,
Western Company lodged a complaint in the U.S District Court
seeking an order enforcing the award and a judgement against
the ONGC for interest in the amount of $256,815. Meanwhile,
ONGC petitioned the Bombay High Court to set aside the award
and restrain Western Company from proceeding before the U.S
Court. Failing to get the restrain order from the High Court,
which felt that it was in order for Western to try to enforce
the award in a U.S court, the ONGC appealed to the Supreme
Court. The court held that since the arbitration was to be
governed by Indian laws, the award did not constitute a
foreign award and, therefore, Indian courts had exclusive
jurisdiction to affirm or set aside the award. Consequently,
Western's move violated the arbitration clause and the Supreme
Court restrained it from moving the U.S court. At the same
time, ONGC was ordered to pay the undisputed amount of $2.5
million plus interest to Western until the final outcome of
the arbitration petition filed by the ONGC".
Id.

.
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Civil Procedure Code. Section 13 states that a foreign

judgment can be enforced in India subject to the six

exceptions specified in clauses "a" to "f" of
are:
2)

1)

§

13,

which

where judgment not pronounced by a competent court,

not on merits of the case,

3)

founded on incorrect view

of international law or refusal to recognize the laws of

India,

4)

proceedings opposed to natural justice,

judgment obtained by fraud, and

6)

5)

where it sustains a

claim founded on a breach of law in force in India.
India is not a member of the International Center for
the Settlement of Investment Disputes (ICSID)

,

sponsored by

the International Bank of Reconstruction and Development
(World Bank)

,

which has established ICSID to provide

facilities for conciliation and arbitration of investment

disputes between contracting States and nationals of other
States. Obviously, Indian should become member of this

multilateral arbitration body. India's membership in ICSID
will encourage international companies to do business in
India by being insured fair redress of possible grievances
and complaints. This would further enhance the confidence of

foreign investors to India's committment to provide fair and

neutral settlement of international investment disputes.

53
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India - Market Reports, Sept. 1991, at 41 available in
Lexis-Nexis library (Prepared by the American Consulate in
Bombay)

CHAPTER FIVE

INDO - U.S. TRADE RELATIONS

&

TRADE DISPUTES

Since India's independence in 1947, Indo-U.S.

trade has grown considerably. Despite India's close ties

with the former Soviet Union, Indo-U.S relations in trade

remained cordial and prosperous. After the collapse of the
U.S.S.R., it is expected that trade relations among these
two great democracies will grow exponentially. Since the
U.S. remains the largest investor in India. This year IndoU.S. trade is expected to reach $6 billion. As India's

largest trading partner the U.S. imports roughly
of all Indian exports. Conmversely,

2

percent

India is the sixth

largest importer of American high-tech goods and equipments,
and it offers considerable investment potential for U.S.

businesses in the wake of its structural economic reforms

achieved in the last two years than what India accomplished
in the last twenty years. While the pace of implementation

of reforms are undoubtedly not as swift as U.S. exporters

and investors would hope, recent reforms "will place India
on a trajectory to be the principal regional economic player

by the year 2000, i.e. the next ^Asian Tiger.' As India's

56

57

largest trading and investment partner, the U.S. stands to
be the principal beneficiary of this development other than,
of course, the Indian people themselves." 54

Pressing Indo

- U.S.

Trade Disputes

Although trade between the two nations has grown
considerably over the years and will continue to do so, some
disputes remain as irritants and pose barriers to Indo-U.S.
trade relations if not resolved. Some of the major disputes
are enumerated below :-

India's Weak Patent Protection Laws:
The question of greater patent protection to American

products in India is a serious trade dispute. The U.S.

administration is pressing India to tighten its patent laws,
but India has stood firm on food, chemicals and

pharmaceuticals. The Indian Patent Act of 1970 allows

process and product patents for all inventions except those
in pharmaceutical, veterinary products,

chemicals, alloys, optical glass

&

foodstuff,

semiconductors. Processes

used to manufacture these items can be patented but not the
final product itself. Moreover, the patent term for these

processes is limited to the shorter of five years from
.

.

patent grant or seven years from patent filing,

55

although

normal product patent coverage is for 14 years from the date

54

Id.

at 31.

^^The Indian Patent Act 1970,

§

53.
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of filing.

It has especially an adverse effect on American

pharmaceutical and chemical firms as many U.S. invented
medicines are easily reproduced in India simply by slightly
altering the process, but Indian laws do not provide product
patent protection for drugs. This deprives patent royalties
for the U.S companies owning these patents.

The Indian patent law gives the government broad powers
to grant patent licenses to third parties,

including

stringent compulsory licensing provisions, 57 that deprives
the patentee of all rights to use or license his patent.

Indian policy guidelines normally limit recurring royalty
payments, including patent licensing payments to 8% of the
sales. If the product manufactured under a technical

collaboration agreement is patented, then the payment of
royalties for patent use will last till the expiration of
the agreement. After that, the Indian party is free to

produce the item without any additional payments.
"India's weak protection for intellectual property

rights is a key deterrent to U.S. companies' interest in

transferring technology and investing in India. Failure by
the government of India to improve intellectual property

rights protection will prevent further science and

technology cooperation between the U.S. government and the
Indian government. There is widespread U.S. government

^^Id.

§

86.

57
^

§

84.

Id.

"

.

.
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support for restricting new and expanded science and

technology cooperation with the Indians if the discussions
on an Intellectual Property Rights accord do not proceed

satisfactorily.

58

The U.S. wants Indian patent laws to conform to

international standards. It also wants India to sign the

Pans Convention

On Intellectual Property Rights.
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Because of India's reluctance to accede to U.S. demand, it
has been placed along with Thailand

countries to be watched under

§

3

&

Taiwan on the list of
Omnibus

01 of the U.S.

Trade and Competitiveness Act of 1988, also called as
301'.

6

^

Super

This controversial provision which gives U.S.

Trade Representative (USTR) the power to identify countries
indulging in unfair trade practices and initiate bilateral

negotiations with them. If despite warning and negotiations
the defaulting country does not terminate such unfair

practices, the USTR can retaliate against them. India has

been placed on the
row.

^

Super 301 list' for three years in a

In May 1992, the U.S. administration initiated

retaliatory action by withdrawing GSP concessions on
pharmaceutical and chemical exports from India.

6

1

India

I PR In USG Sponsored Or Supported S & T Cooperation
With India, USTR Report, 2nd Oct. 1988 at 1 & 2
CO
N.Vasuki Rao, India Hints At Tighter Drug Patent
Protection, Journal Of Commerce, Nov. 21, 1991.

^°19 U.S.C

§

2420 (1988)

^^Ann Ninan, Honeymoon With U.S All But Over, Inter Press
Service, May 12, 1992.
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maintains that since both India and U.S. are members of
GATT, the appropriate form for trade disputes between member

countries is the multilateral institution of GATT. India
argues the average absolute price level of drugs in the U.S.
is about nine times higher than India".

62

If India allows

product patents for medicines then the pharmaceutical
companies in India will have to pay exorbitant product

royalties and would be barred from developing a particular
drug by a simpler or cheaper process. This will make the

prices of medicines go sky high making it out of the reach
of the poor in India, thus the Indian government has a social

reason to keep the price of medicines low.

Despite these realities, the present Indian and U.S.

administrations have soften their respective stands on this
issue to pursue a compromise. With the successful completion
of the Uruguay round of GATT negotiations to which both

India and U.S. are contracting parties, there remains no

reason for U.S. to insist on India remaining in the Super
3

01 category. The U.S.

administration should subject any

trade dispute, with any GATT contracting party country, to
the GATT's dispute settlement process rather than take

unilateral action against other countries under its own
laws.

Tight Governmental Control on the Insurance Business:

62

—

Role of
Indian Health Care Industry
S.L Rao,
Intellectual Property Rights^ Financial Express (New Delhi)
March 29, 1993 at 7.
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The U.S. wants India to liberalize its financial
sector,

including banks and insurance. Now, India allows

private and foreign banks to operate in India only under
many controls and restrictions, and the majority of its
banks are state owned. Also, the insurance industry in India
is totally state owned and tightly controlled by the

government. However, the Indian government is taking steps
to open its insurance industry to the private sector, but it
is not yet clear whether the government may allow foreign

participation in the Indian insurance industry.

Foreign

insurance companies have no access to domestic insurance

market in India. The U.S. administration realizes the
enormous potential in India's insurance industry and are
eager to enter this sector, but realizes the barriers are
significant.

Ban on Export of Sensitive Technology to India:

Currently the U.S. is reluctant to transfer to India
advance high technology products. The Bush administration

blocked the U.S. $100 million sale of Cray supercomputer to
India because it thought India could use it for its nuclear

program despite the fact India needed it for weather
forecasting since it depends on the monsoon rains for its
crops. Consequently, India built its own supercomputer for

less than one tenth of the cost of Cray. The U.S. has also
63

Asia- Indians Plans Liberalization Of Insurance^ But
Foreign Firms Market Access Unclear, B N A International
Business & Finance Daily, March 16, 1993, available in LexisNexis Library.
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banned all exports to Indian Space Research Organization

because it acquired satellite launching rocket technology
from Glavkosmos of Russia even though India claims its

facilities only launch launching non-military communication
satellites. Moreover, U.S. is not supplying nuclear fuel to

India's nuclear power plant in Tarapur build in 1963 under

Indo-U.S intergovernmental joint venture and is not

permitting India to reprocess the spent fuel from Tarapore
unless India signs the Nuclear Non-prolif ication Treaty. 64
India's Procurement Policy:
U.S. companies find India's procurement practices

cumbersome and nontransparent

.

In awarding contracts the

Indian government policy favors Indian suppliers over

foreign suppliers and India is not a member of the GATT

Government Procurement Code. Some Indian State controlled
companies give domestic producers the opportunity to re-bid
tenders when foreign companies have bid lowest on a
contract.

However, this ought not be a major complaint

since the U.S. government also gives competitive advantage
to local over foreign bidders seeking to deal with the

government. The Buy American Act of 193 3 provides a

substantial advantage for American bidders and is thus a

barrier to the entry of foreign-made products in U.S

government procurement.

—

64

U.S. Treat TO Tarapore,
Reprocessing Of Spent Fuel
The Times of India (Bombay), June 11, 1993 at 2.

Supra note 53.

.
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Clinton administration realizing the potential India
holds for american buisnesses, is determined to thrash out
these minor irritants in Indo-U.S. relations. Thus, India
and U.S. propose to sign a bilateral investment treaty soon.

This treaty will help consolidate Indo-U.S. bilateral trade.

Indo - U.S. Export Import Trade
As India's largest trading partner, the U.S. imports

roughly

2

percent of India's total exports and the annual

trade between them is around $6 billions and export import
trade between the two has increased dramatically in the last

three years. The reasons are many: the end of cold war;

disintegration of India's principal export destination, the
Soviet Union; the opening up of Indian market; Indian

economic reforms in the last three years, etc.
The U.S. enjoys an excellent reputation in India for

quality goods particularly in high-tech goods. According to
an August, 1992 market report on India prepared by the

American Consulate in Bombay,

66

the leading U.S. exports

to India are: fertilizers; aircraft and its parts;

accounting machinery; industrial organic chemicals;
electronic components

&

accessories; blast furnaces; steel

works; rolling mills; plastics; synthetic resins

general industrial machinery

&

rubber;

equipment; jewelry of

precious metal; surgical, medical
66

&

&

dental instruments;

Jndia- Market Report, August 1992, available in LexisNexis library (Prepared by American Consulate in Bombay)

.
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metalworking machinery

&

equipment; engines, turbines

&

parts; specialized industrial machinery; computer hardware

&

software etc,
Conversely, the main U.S. imports from India are: textiles

&

garments; jewelry; cut diamonds; silverware; precious
stones; refined petroleum products (naphtas)

coverings; sugar

&

;

floor

cashew nuts; fabricated metal products;

industrial organic chemicals; seafood; leather

&

leather

goods; field crops; footwear; tea; computer software;

handtools; handicrafts; autotyres and parts. Six items

namely textiles and garments, diamonds and precious stones,
carpets, shrimps and prawns, footwear and leather goods and

cashew nuts account for 75% of Indian exports to the

U.S."
Due to the change in the economic environment of India,
Indo-U.S. trade will grow in volume and dimension in years
to come. The focus is going to be on export/ import trade,

industrial cooperation, business joint ventures, transfer of

technology and increased American direct investment in
India. The overall changes occurring in the profile of

India's corporate sector promise improved prospects for

American trade and investments in India. Much of the growing
interest among Indian corporations in American private

investments is solely related to capital and technology

^^Bhushan Marwah, NAFTA Bill Not To Affect
Nov. 22,
1993
Exports, Hindustan Times (NewDelhi)
,

(India)

.

Indian
at

19

65

needs. Managerial and marketing skills tested in truly

competitive markets are also eagerly sought by Indian
companies, causing even leading Indian owners of enterprises
to consider minority equity ownership.

Although the future of bilateral trade between India
and the U.S. looks promising, some impediments remain. A

survey of leading U.S. exporters to India was undertaken by
a U.S.

consultant firm, SMSR Corporation, on behalf of the

Indian Council for Research in International Economic

Relations (ICRIER)

68
.

It identified the following factors

in the Indian system as barriers in the smooth functioning

of free bilateral trade:
1.

High Indian custom duties;

2.

Cumbersome rules and regulations in India, especially
import procedures;

3.

Insufficient Intellectual Property Rights in India;

4.

Indian Government procurement policy which prefers

Indian manufactures and products to foreign products
and services. And also preference of State run

companies to buy from the State run companies;
5.

Exchange rate fluctuations;

6.

Lack of recourse available to foreign firms in the case
of subtle discrimination or in the case of disputes

either with the Government or local business.
68

K.S Mehra, Exporting Firms - Field Survey India and U.S
Indo-U .S Trade And
General Comments, Workshop Relating to
ICRIER, New
Economic Cooperation - Optimizing Relations'
Delhi, Aug. 7, 1993 at 4 & 6 (India).
^

,
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Other barriers, including non tariff barriers, work as major

disincentives for American exporting firms and those firms
considering investment in India. All the respondents in the
survey advocated free trade; elimination of all barriers
such as tariffs and duties; streamlining of corrupt and

inefficient bureaucracy; improvement of infrastructure in
telecommunication, power and transportation sectors;

reduction of paper work; comprehension and transparency of
laws; and lack of communication between the GOI and

potential investors etc.
Those Indian industry sectors in which U.S exports have
the most promising near and long term opportunities, are:
Oil

&

Gas field machinery; Electronic industry and testing

equipment; Electric power systems; Telecommunication
equipment; Laboratory and scientific equipment. Machine
tools; Mining industry equipment; Industrial and agriculture

chemicals.

Export Financing by Eximbank:
The Export-Import Bank of the United States (Eximbank)

provides finance as well as guarantees to U.S exporters for
exports to India in the event of default by the Indian
buyer. Indian buyers can also seek financial assistance from

the Eximbank for imports from the U.S.

Exim bank helps U.S exporters compete in
69

India - Market Report,
Consulate (Bombay) at 2-13.

September

1991,

American

67

India on financial terms that are fully
competitive with OECD (Organization for
Economic Cooperation and Development)
government-supported financing available to
their foreign competitors. Eximbank must find
reasonable assurance of repayment for
transactions it supports in the credit
worthiness of the buyer, the buyer's country,
or the guarantee of an acceptable financial
institution. Direct loans are available for
projects where U.S exporters face foreign
competition with a government export
credit subsidy. In May 1989, Eximbank signed
a $10 million medium-term credit facility with
the Export-Import Bank Of India, to assist in
financing U.S exports of capital goods and
services to export-oriented industries in India.
Eximbank has authorized a similar $25 million
general purpose line of credit to the State Bank
Of India. These facilities assist U.S exporters
in providing prompt competitive bids in India
with a minimum of documentation. Subloans under
these lines are for U.S contracts of $5 million
or less, with a repayment term of five years.
The major portion of Eximbank' s long-term loans
to India has supported commercial jet aircraft
purchases by Air India and Indian Airlines.
Eximbank has also assisted sales of electric
power equipment, computers, cement, aluminum,
fertilizers, petroleum^ locomotives, chemicals
and synthetic fibers.
Indo-U.S. Trade Relations

Trade between India and America, the world's two
largest democracies has a long history. India is the second

most populace country in the world having nearly 870 million
people, and it has a large and expanding middle class

population of roughly 250 millions making it

a

huge and

lucrative market. Both countries can benefit from each other
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India - Overseas Business Report^ 1992 National Trade
Data Bank Market Reports, March 12, 1993, available in LexisNexis Library. (Prepared by the Country Desk Officer of the
U.S. Department of Commerce)
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by encouraging trade and investments. India is a large

market and a big geo-strategic entity U.S can't ignore
it.

71

Many economists see India as a good potential, long

term growth market.

Moreover, the U.S. is India's largest

trading partner, with nearly 20% of total Indian exports are
imported into the U.S. The two way trade between the U.S.
and India reached nearly $6 billions last year with a

surplus of $1.5 billion in India's favor. India is now the
sixth largest importer of

U.S. technology surpassing many

NATO allies of the U.S.
Indo-U.S. trade is expected to increase significantly
in the future because of the massive economic liberalization

drive undertaken by the Indian government in the last two
years. The Indian government under its present prime

minister, Narasimha Rao, began structural economic reforms
in July 1991. He brought about radical market oriented trade

reforms and policy changes designed to attract foreign
investment. To improve the climate for foreign investment

the government has for example ended licensing for a

majority of industries, raised the permissible limit on
equity participation to 51 percent and more, abolished local

content requirements, made the Indian rupee fully
convertible, slashed import restrictions and import duties,

eased import barriers, phased out export subsidies etc.
Since then India has attracted about $4 billions in foreign
71

Shekahar Gupta, A Growing Realism:
India Today, June 15, 1993.

Indo-U.S.

Ties,
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investments with the U.S. topping the list at nearly half
the total. The economic reforms of the last two years are

more than India accomplished in the last twenty years. The
new economic policies received an unprecedented response
from foreign investors out of which American investors top
the list. India is progressing gradually but definitely

towards an open market economy.

Policy Changes Needed For Geetina U.S. Investments In India
The U.S. remains the largest foreign investor in India
and more than hundred new technical collaborations have been

signed in the last eighteen months. There has been a

marked rise in American investments from Rupees. 34.48
crores

72

.

in 1991 to Rupees.

1231.50 crores in 1992 and

Rupees. 1663.64 crores in 1993

(upto April).

73

This has

been achieved because of the reforms brought in the
industrial, trade and financial sectors. According to a U.S.

magazine, Forbes, "foreign investors have put India on top
of their agenda and among five most dynamic economies of the

present." India is now been treated at par with countries
like China, Brazil and Mexico in terms of possessing

potential for foreign investment. This is in share contrast
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Rs = Rupees (Indian currency)
crore = 10 million
USD $1 = 32 rupees (approx.) As per the exchange rate
on 25th Feb. 1994.
1
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Rs 2970 crore foreign investment okayed, The Times Of
India (Bombay), June 15,1993.
,
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to the 113th. position it held in 1990-91.^^

The important question which arises is that, why should

American companies come to India rather than go across the
border to Mexico? The answer is short and simple. American

businesses see good potential in India's large and untapped
internal market of 220 million middle class consumers, a

highly skilled work force and entrepreneurial skills
available in abundance make it a basis of a dynamic economy.
The U.S. companies which seek high quality, low cost

manufacturing find India

a

better option because of its high

technology industrial base. India has been propelled into a
high tech arena because of a highly educated labor force,

english as a common language and an education system and
culture that promotes advance studies. In addition, India
has low cost labor, low operating costs and availability of

technical

&

scientific manpower. Finally, the recent

economic reforms offer hefty incentives to foreign firms to
set up business in India. India has deregulated its economy

upto nearly ninety percent and is heading towards an open

market economy. It is also considered the gateway to the
Eastern Hemisphere, being close to other Asian, Middle
Eastern and East European countries.

Besides the positive factors stated above there are
some other determinants of foreign investment which need to
be taken care of in India and which unfortunately still
74

Indians Investment Rating Improves Substantially, The
Hindustan Times (New Delhi), Aug. 4, 1992.
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remain unattended to. These include things like

infrastructure inadequacies, lack of clarity of policies and
some necessary political, economic and social changes which
go with the liberalization process.

Infrastructure forms the life line of foreign
investment. Infrastructure in India is weak, especially as

regards electric power, transportation and
telecommunications. Foreign investors are not used to power
cuts, unreliable telecommunications,

lack of efficient

transportation and bad roads. Infrastructural inadequacies
become major irritants for free flow of foreign investment
in India. Although the GOI is committed to improving its

infrastructural facilities and has also initiated many

positive steps in this direction, a lot remains to be done.
The success of China in attracting foreign investment can be

attributed in part to good infrastructure. The GOI should do
its utmost to provide a congenial environment for attracting

foreign businesses. It is time that the GOI take stock of
the perceived effects of its investment policies and make
the necessary improvements and changes in policies wherever

required for making India a lucrative destination for
foreign investment.
In the economic realm the policy changes needed include:
1.

Continue easing restrictions on business and move
towards

2.

freer markets;

Continue the process of liberalization unabated and

unaffected by the change in Governments at the Center
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if India has to survive on the high sea of global

competition;
3.

further reduce tariffs and other trade barriers;

4.

Simplify the tax structure and lower taxes, specially
the corporate tax. At present the corporate tax in

India is higher as compared to other competing host
countries. In India widely held companies are subject
to tax at 51.75% and closely held at 57.5% inclusive of

surcharge. A foreign company in certain situations is

subject to taxation to as high as 65%.
5.

The Indian labor laws are very cumbersome regarding an
exit policy for labor. It involves procedural delays
and extended litigation. The labor legislation is in
favor of the employees which makes foreign direct

investment in India risky. India needs labor intensive
foreign investment to generate employment but without
an exit policy, investors are scared to enter labor

intensive ventures. Indian labor legislation is against

retrenchment policy. That means a company can not cut
down, relocate or restructure its labor force for

economic reasons. Labor laws are somewhat inflexible

which are not only deterrent for foreign direct
investment but also for Indian enterprises too.
6.

Protect intellectual and industrial property rights. In
particular, the Indian Patent Act has to be amended

drastically in accordance with the international
standards. India should sign the Paris Convention on

.
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Intellectual Property Rights, i960 and make its IPR
laws as per the Paris Convention guidelines.
7.

The Indian Government needs to streamline the process
of granting governmental approvals and do away with

whatever little licensing that is left.
In the political realm, the various political and policy

changes necessary are:
1.

Achieve and maintain political stability. Political
stability is a major deterrent in attracting FDI. The

present Congress government is a minority government
and the political climate contains too much

instability.
2.

Improve the functioning of the Government and reduce
the bureaucratic corruption.

3.

Bring about professionalism in government agencies.

4.

De-bureaucratization, reduce red tape and procedural
delays and employ more technocrats in the

administration
5.

Improve implementation at the local level since reforms
are confined to the Center only and do not penetrate to

the grass roots at the State, District and the Village
levels. An investor after getting approval from the

Center ultimately has to go to the site to locate his
project. Bureaucratic controls, red tape and adhocism

still exists at the State level. To make life easier
for the foreign investor it would be better if the GOI

gave single comprehensive approval for FDI projects
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rather than multifarious approvals, licenses and

permissions now needed at the Center, State and Town
levels.

6.

Implementation of the reforms needs to be very

carefully monitored. Caution should be taken so that at
no given time the political will of the host country

goes against these reforms. In India at present there
has been surfacing time and again opposition against
the reforms process. Vocal amongst all is the Bhartiya

Janta Party (BJP)

,

largest opposition party in the

country. The Congress party which presently runs the

government is very much committed to continued
liberalization process but its ouster could truncate
the process. The silver lining in this dark cloud is

that it has now become impossible for the BJP to form a

government at the center. The reason is that this party
has failed to establish itself as a national party. In
the recently concluded assembly elections for the five

Hindi speaking states, the performance of this party
has been poor. In four out of the five states prior to

these elections, it had formed governments but now it
has formed governments in only two of these five states
i.e.

Delhi and Rajasthan. In contrast, the congress has

gained grounds and has formed governments in two states
of Himachal Pradesh and Madhya Pradesh which were

considered strong holds of BJP. Overall the popularity
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of the BJP in India is on the decline, and the present

Congress government of prime minister Rao has no
immediate threat. It is going to complete its full term
till 1996 that is till the next general elections.

Consequently, foreign investors, specially the U.S.
investors, have nothing to fear about a change in

central government.
7.

The reform process has until now been a piece meal

process that does not inculcate confidence in the minds
of the foreign investors. Such slow liberalization

implies that the government may reverse reforms. The

economic reforms process should be total, complete and
irreversible.
"Areas which have been supposedly liberalized the

implementation has been slow and has not percolated to
the grass root level. This has been specially true of
the areas of custom duties, infrastructure clearances
and even financial organizations. The last link in the

chain that is the man who actually implements the

policy has not been educated and motivated to carry the
course of economic reforms to its logical end."
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In the Social and Cultural arena also, there prevails in

India certain inhibitors for free flow of foreign direct

investment like casteism, religious tensions and fanatism.
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India-New Economic Dimensions, Conference On Economic
Reforms-Foreign Investment & NRI's Response, July 9, 1993 in
New Delhi at 11.
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wide disparity between the have and the have not, illetracy,

abject poverty of a sizable population, regional and
cultural biases, etc.
India although a secular state has witnessed numerous

religious tensions since its independence in 1947. The

constitution of India envisages

secular state for the

a

Republic. The preamble proclaims India to be a

Socialist Secular Democratic Republic."
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"

Sovereign

It also provides

to all its citizens the right to freedom of religion and the

right to freely profess, practice and propagate his/her
.

.

religion.
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.

.

.

.

Every religious denomination or any section of

the society has the freedom to manage its religious affairs

and matters.
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In India hinduism is the religion of the majority and

the minority religions are Islam, Sikhism, Christianity,
Buddhism, Jainism, Zorastrism and others including numerous

religious sects and cults. Hindus are in the majority of the

population followed by muslims and sikhs. In India for
centuries all the major religions have been professed,

practiced and flourished. The hindus have all along been

INDIA CONST. (1950) Preamble
"-We the people of India, having solemnly resolved to
constitute India into a SOVEREIGN SOCIALIST SECULAR REPUBLIC
and to secure to all its citizens: JUSTICE social, economic
and political; LIBERTY of thought, expression, belief, faith
and worship; EQUALITY of status and of opportunity; and to
promote among them all FRATERNITY assuring the dignity of the
individual and the unity and integrity of the Nation".
^^Jd. Art. 25.
^®Jd. Art.

26.
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moderate, tolerant and amiable to other religions for
centuries. However, recently India is witnessing an upsurge
of hindu fundamentalism. This religious fervor is to a large

extent been espoused by the political party BJP which is

trying to exploit the religious sentiments of the innocent
hindus for its political gains. However, the Congress

government is committed to maintain the secular fabric of
the Indian society. It realizes that the recent uprising of

hindu fanaticism in the country can cause a major treat to
foreign investment climate. The often occurring social

unrest and civil strive act as barriers to foreign
investments and business collaborations in India.

Negative publicity about India, is another factor

restraining the flow of FDI into India. The foreign press
frequently reports negatively about India, especially in

reporting incidents of social unrest or civil strife. The
foreign press has always projected such incidents in

a

far

exaggerated manner than reality. There has also been
inadequate coverage in international media of the recent

changes in India with the result that perceptions about
India being a highly regulated economy still lingers in the

minds of foreign investors. Thus, India needs global media

exposure and ^hard-selling' from businesses and
government.
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Recent Major American Investments In India
The opening up of the Indian economy for foreign

investments has been very well received by the U.S
businesses, especially the multinationals. Despite some

difficulties experienced by foreign investors as enumerated
above, India has recently received numerous proposals by

large American companies for direct investments, joint
ventures, collaborations and transfer of technology

agreements to be located in India. Some major U.S.
investments approved and made in Indian since July 1991
include names like:

COMPANY
1

.

DuPont

U.S. EQUITY

PROJECT

$55 Million

Manufacture
Nylon 66

2

Food Processing

$19 Million

Midsize vehicles

$30 Million

Hewlett

Electronics

$23 Million

Packard

Hardware

G E Engg

Plastics

.Kellogg's

3.G.M.
4.

5

.

.

.

&

&

$124.5 Million

Financial Services

$100 Million

Ford

Auto Radiators

$3.5 Million

7.

IBM

Hardware/ Software

$5 Million

8.

Coca Cola

Soft drink/

$25 Million

6

.

Agribusiness
80

India- Investment Climate Statement, Market Reports,
American Embassy (New Delhi), October 1992.

1
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9.

Copland

Compressors

General Electronic Corp.

(GE)

$2.9 Million

of the U.S.

is a good

example of how large American companies are raising their
stakes in India. Not only is it going to venture into its

conventional arena of manufacturing electrical
gadgets in India but it is getting into diverse product
lines such as manufacture of engineering plastics and

providing financial services in India. GE Plastics,

a

Netherlands based wholly owned subsidiary of GE of U.S, has
become one of the first firms to take advantage of the new

investment climate. It has established a 50:50 joint venture

with Indian Petrochemicals Corporation Ltd (IPCL) a public
sector enterprise.

8

It will manufacture engineering

plastics of international quality like plastic alloys

&

resins, plastic blends and compounds for domestic and export

markets. GE's joint venture company, GE Plastics India,

estimates the total cost of the venture to be around $249

millions another GE venture in India is in the financial
services sector. GE Capital Corp., a unit of GE Co. of the
U.S.

is going to enter the Indian financial services market.

It is going to set up a wholly owned subsidiary in India.

The company plans to raise an investment of nearly $100
million. It proposes to join Indian partners in different
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Joint Ventures /India: State Firms Woo Foreign Beauties^
Business Asia, August 1992.

.
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sectors of financial services. 82

Another U.S company in the financial services sector is
Stanley International Inc. It is setting up a wholly owned
Indian subsidiary and will act as an asset management

company in mutual funds and other financial services. It
hopes to attract investments from FIIs (foreign Institution
investors)
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International Business Machines Corp. (IBM) also is

returning to India after it left in 1977 due to an Indian
law enacted at that time which required foreign companies to

disinvest their ownership to

4

percent. The purpose of the

then government was to limit the influence and presence of

multinational corporations in India. With the withdrawal of
the ceiling limit for foreign investment IBM has returned to
the shores of India. Now it has entered into a joint venture

with the Indian conglomerate Tata Industries to produce a
new generation personal computers called IBM Personal System
II computers and computer software.
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DuPont is also going

to have a tie-up with the Thaper Group of India to

manufacture Nylon 66.
World's soft-drink giant's Coca-Cola is also reentering
82

Suman Dubey, India Clears Some Foreign Investments
Sending Bullish Signals On reform Drive, WALL ST. J., June 23,
1993.
83

Suman Dubey, India Cabinet Approves Foreign Projects In
Move To Signal Reforms Are On Track, ASIA WALL. ST. J. June
,

28,

1993 at 10.
84

Keith Bradsher, India Approves Ventures With Americans,

N.Y. Times,

Sept.

26,

1991.
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the India market after withdrawing from India In 1977. The

Atlanta based soft-drink company is to set up a wholly owned
subsidiary. The proposed subsidiary will license

independently owned local bottlers to bottle the soft
drinks. However Coca-Cola South Asia Holding Inc., a unit of

Coca-Cola, is to manufacture beverage concentrate in India.

Coke plans to spent $20 million to set up its plant and to
sell its popular brands by the year end. As per the

agreement with the Indian government, Coke is committed to
export three times the value of the raw materials or

concentrate ingredients that it imports into India. Coke is
also obligated to reinvest the profits earned in India back
into its Indian operations for the first seven years.
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Coca-Cola's main rival, PepsiCo Inc., is already selling its
soft drinks in India. It entered the Indian market in 1991.

Pepsico has a joint alliance with a state-owned enterprise
Punjab Agro Industries Corp. and Voltas Ltd.

,

an Indian

company from Tata Industrial group.
In addition to the investments of these high visibility

corporations, many less prominent

U.S. companies are

seizing on India's liberalized policy to propose projects in
food processing those given the nod range from deep-sea

fishing to chewing gum and involve foreign equity amounting
to $53 million. Consolidated Seafood Corp. of Boston is

linking with Indian Fisheries Ltd. in deep sea fishing and
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supra note 82.
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onboard processing.

The U.S company will invest 240 million

rupees in the 5.9 billion project. Wrigley Co. of Chicago
intends to make chewing gum in a venture costing

3

00 million

Minneapolis based Cargill Inc. will manufacture

rupees.

citric acid in a project costing 750

million rupees. Fast

food giant McDonald Corp. of Illinois, have been granted

permission to sell its world famous hamburgers and fast food
through franchises in India. The total cost of this project
QC

is expected to be 1.2 billion rupees.

Kelloggs is

preparing to set up a breakfast cereal unit in India. It
proposes to invest $19 million into its Indian venture and
for additional funds it plans to sell stock to Indian

investors.
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India holds tremendous demand for automobiles. Till

recently this market was very closely guarded by the

government which gave

a

virtual monopoly to a couple of

domestic car manufacturers. For nearly thirty years Indian
people have driven the same sort of cars. During this long
span of time the Indian auto companies never upgraded their

models nor attempted to make fuel efficient cars. They were
churning out the same old modeled cars having the technology
of the sixties. In 1984 Japan's Suzuki Co., was the first

foreign auto company to break this monopoly rule. It entered
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Vasuki Rao, Easing of Curbs Bears Fruits As food
firms Rush to India, Journal Of Commerce, April 15, 1993 at
N.

4A.

87

K.

Bradsher,

supra note 62.
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into a 50:50 joint venture with government of India and

formed Maruti Udyog (India) Ltd., a public company to

manufacture a small, economical and fuel efficient car. The
rest is history, this car although ordinary according to

western standards, became extremely popular. This company is
producing roughly 150,000 cars annually. The demand is more
than supply, a customer has to wait for 4-6 months before he
can get delivery of the car. Such is the state of affairs
for the demand for passenger cars in India. Future holds

bright for automobile industry in India. India's new liberal
economic policy allows foreign car makers to enter into

joint-venture with an Indian partner for manufacturing
foreign brand cars in India. Recently General Motors

Corporation (GM) of the U.S has got approval from the Indian
government to build cars and automobile parts in joint
venture with a leading Indian auto makers Hindustan Motors
Ltd.
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Ford Corporation plans to build aluminum radiators

in India in collaboration with Maruti Udyog

(India)

Ltd.

for

all its running models.

A recent Indo-U.S. partnership is a joint-venture

between U.S. based Copeland Corp. and Kirloskar Brothers
Ltd. of India to make a new generation of compressors.

Copeland will hold 49 percent in the company, capitalized at

88

S.

DUBEY,

supra note 82

84

$2.9 million.
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Walt Disney of America has definite plans

to invest in India soon in various product franchise as well
as developing fun parks in India.

For more than twenty years, world leaders in

telecommunications, American Telephone

Telegraph Co.

&

of Basking Ridge, NJ, has been helping India's state

(AT&T)

owned telecommunication services for its phone services to
and from the U.S. The annual revenue earned from telephone

services by AT&T and Videsh Sanchar Ltd.

,

a

state owned

overseas telecom services company of India, is now about
$200 million. Previously the whole telecom industry was

totally state owned and controlled. Now private and foreign

participation is permitted in manufacture of telecom
equipment, instruments, private exchanges and switching

systems but telecommunication services are still under

government control. However the government of India has
recently in a press release has made known that it may soon
allow private and foreign participation in the telephone

services sector. AT&T is exploring the possibility of

providing a range of telecommunication services in
India.
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AT&T has recently entered into a joint venture

with Tata Industries Ltd. of India. The joint venture has
incorporated the firm AT&T Switching Systems (India) Pvt.
89

Vasuki Rao, High Level Business Leaders Plan To Sell
U.S On Investment In India, Journal Of Commerce, June 21, 19 9 3
N.

at 4A.
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N. Vasuki Rao, AT&T Weights Widening Range Of Services
It Offers In India, Journal Of Commerce, May 3, 1993 at 4A.
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Ltd,

in which AT&T holds 51 percent majority equity of this

joint venture with Tata Industries having 49 percent
ownership. The total project is valued at around U.S $3 5

million. The joint venture is committed to use state-of-the
art technology to produce and market most advanced switching

systems and equipment for use in India's telecommunications
networks. The company plans to locate its manufacturing unit
in the southern Indian city of Banglore.

91

"India is seen as a significant market because there
are only six telephones per 1000 people, which is one of the

smallest market penetrations in the world. India, with a

population of some 800 million, plans to increase the total
number of telephones from about

7

million now to 20 million

92
by the year 2000."

The discussion above, mentions only about the new

entrant U.S. firms in India. But there are more than a score
of U.S. companies which have been doing business in India

for the past many years,

it is not possible to include all

of them in this study.

^'^

AT&T Joint Venture With Tatas

(Bombay), June 12,
92

1993.

N.V Rao, supra note 89.

,

The Times OF India

.

CHAPTER SIX

INDO-U.S. PARTNERSHIP IN INFORMATION TECHNOLOGY INDUSTRY

The Information Technology industry holds great promise
and potential in India. It's worth is nearly $1 billion and
has a growth rate of more than

4

percent per year. India

offers many advantages for manufacturing activities in high
tech area, as discussed earlier. Under the new reforms

package the government has liberalized imports. Now it
allows free import of computer spares for maintenance of

computer systems. Previously, they were banned for imports
as it was in the negative list of imports. Under the new

Export

&

Import Policy for 1992-97 computer spares, tools,

consumable, technical drawing materials and computer testing

equipment can be imported freely without a license.
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Many renowned American companies are using India's

high-tech hardware manufacturing capabilities to build
computers and computer components in India by entering into
joint ventures with Indian hardware manufacturers. These

include big names like Hewlett-Packard Corp. of Palo Alto,
93

Import of Computer Spares for Maintenance of Computer
Systems, Import Trade Control Public Notice No. 7-ITC (PN)/9297 dated 7th April, 1992 (India)
86

,

87

CA; Digital Equipment Corp.

of Maynard, Mass.; Unisys Corp.

of Blue Bell, PA.; IBM Corp. of Armock, NY; Compaq Computer

Corp. of Texas and Silicon Graphics of CA. All these have

already established joint ventures in India. The labor cost
of producing equipment in India is one-fortith of U.S
cost.
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The U.S. firms use India as a spring board to

several markets in south east Asia.

Hewlett-Packard has a joint venture with Hinditron
Comp. Ltd. of India. Hewlett-Packard invested $23 million in

this venture to manufacture top of the line computer work
stations. Digital Equipment Corp. has a 40 percent holding
in the joint venture company in India, Digital Electronic
(India)

Ltd. which makes Apple computers,

PCs and mainframe

computers for sale in India and abroad. Digital India
supplies hardware to some of India's major public and

private organizations. It also designs software for export.
Its overall sales rose to $350 million in 1991 from $280

million in 1990. IBM has entered into collaboration with
Tata Industries of India to manufacture IBM Personal System
2

computers and computer programs. IBM is going to locate

its headquarters for Indian operations at Banglore.

Microsystems Inc. has

a

95

Sun

tie up with Wipro Infotech Ltd.

India's second largest computer maker, to make, sell and

94

.

,

,

Vasuki Rao, Visit To U.S Seen As Attracting Computer
Firms To India, The Journal Of Commerce, May 18, 1993 at 4a.
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service its computers. Wipro is also based in Banglore. 96
Silicon Graphics of California is investing in a project for

manufacturing workstations at a project cost of 100 crore
rupees to be located near New Delhi. World leaders in

transaction automation, the U.S based Verifone Inc., has its
Indian subsidiary VeriFone (India) in Banglore. This company
has been located in India for last five years.
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Indians Software Industry

Software development consists of sets of instructions
for operating the computer and the information content that

computers manipulate. There are two types of software:
systems software and application software. Systems Software
is used to run the computer system,

the computer

i.e.

hardware and manage it, whereas the application software
makes the computer perform some specified tasks. Application

software is mainly of two types: packaged software and

customized software. Packaged software is essentially used
to perform standardized tasks with common applications

catering to a large market. Customized software is designed
for users to perform specific tasks and is designed as per

the end user's or client's specific requirements. Often if

developed on site. The Indian software industry primarily
96
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produces customized software whereas the world packaged

market is dominated by U.S. Companies. Previously most
Indian exports consist of software development on-site.
However, lately there has been a trend to shift from on-site

development to off shore services. In fact according to a
study conducted by National Association of Software and

Service Companies (NASSCOM)

,

"almost 40% of the export

revenue in 1992-93 came from off-shore activities. On-site
98
activity on the other hand fell from 63% to 59%."
The

Indian government has designated the software industry as a
"High Priority" industry with the result that automatic

approvals for foreign technology agreements as well as for
foreign equity approvals are accorded for foreign equity
upto 51%.
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Problems In Software Exports From India
The software industry in India faces some problems and
has certain bottlenecks for enhancing software exports. The

problems faced by the Indian software industry are numerous,

paramount among them are:
(1)

lack of telecommunication infrastructure

(2)

New visa requirements imposed by the U.S immigration

-

department for software professionals to work on-site
projects in the U.S.
98

99

Data Quest, July 1993, at 66 (India).
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Lack of domestic market for software, etc.
A a survey and study conducted by the Indian Council

For Research On International Economic Relations (ICRIER) on

Indian software firms identified several major impediments
to increasing software exports from India. According to the

report,

lack of infrastructure facilities is the main

obstacle. It noted that "one of the main components of this

infrastructure is telecom facilities. Initially an

overwhelming proportion of Indian exports would be software

development on site, where software professionals used to be
sent abroad to develop software. However, now 18 firms of

survey of

3

(60%)

in the sample survey indicated that on-

site development is a very important mode of delivery of

software for their firms, but cross border delivery and

delivery through telecommunications channels is gaining
prominence".

Currently, software delivery through

telecommunication channels has become an important mode of
delivery. Due to lack of a telecommunications infrastructure

meeting international standards, Indian exports are
suffering. Thus, India needs to urgently invest in state of
the art telecom technology so as to upgrade its facilities
to these international standards.

Another obstacle to software exports from India to the
U.S.

identified in the survey was restrictions on the

movement of personnel, through tougher visa requirements. It

C.Natrajan Rao, Indo-U.S Trade in Services A Case
Study of Computer Software, ICRIER, New Delhi, at 14.
:
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is estimated that 60% of the exports to the U.S of 1500

million rupees (USD 50 Million)

,

is on-site software

development services. These exports are seriously threatened
by the implementation of, the Immigration Act of 199

by the

U.S. Earlier B-1 visas were routinely issued. The principal

advantages of the B-1 visa are: it can be issued at any

consulate at a day's notice; it is not subject to the labor

certification process; and it is issued for six months which
can be extended for another six months. However,
a H-IB visa is much more cumbersome.

issuance of

It must be completed in

the U.S. which can cause delays, and it requires

implementation of the labor certification process. Also

under these new regulations, the visiting Indian software

professionals must have to be paid wages in parity with U.S
domestic professionals. One advantageous outcome of this

problem may be that Indian software firms have been forced
to change their mode of delivery through cross border or

telecommunication channels where most developmental activity
is undertaken in India. The movement of all stages of

software development to India will significantly stimulate
skill formation in India.

According to William Claggett, director of San Jose's
office of Economic Development, "India is building a very
formidable software capability." Many American computer
firms are getting increasingly interested in establishing

^^^ Id. at 15-16.

.
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subsidiaries or joint ventures with Indian firms. It is

believed that there are around 70,000 Indians working in the
software industries in the Silicon Valley and the San

Francisco Bay Area. According to the Manufacturers

Association of Information Technology of India, it is
estimated that in India there are about 800,000 people

working in the computer industry out of which 300,000
develop computer software. Another half million are

associated with computer servicing or consulting related
jobs.

In India there are around 800 technical schools or

colleges that teach computer science which churn out more
than 80,000 computer technicians or engineers every year.
"India may be the most educated continent around."
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The Indian software industry has obviously earned a
good name in the international market and the process of

liberalization has further boosted exports. A small number
of large firms dominate the industry and there are a large

number of small firms. Eight software firms account for

nearly 67% of the total software exports of India.
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One

interesting aspect of software industry in India is that

many large firms whose product range had nothing to do with
software have started software firms, attracted by the

opportunities this industry provides. It also has 100%
102

John Enders Associated Press, Indians Making Mark In
Software Industry, DAILY NEWS OF L.A, Dec. 21, 1992 at B7
103

Export Import Bank Of India (1992)
Software: A
Sector Study, Occassional Paper No. 20, EXIM BANK, Bombay, at
,

5.

.

.
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foreign owned companies which are started by multinational
corporations. Some have minority stakes in Indian firms.

Other type of firms are owned by skilled

entrepreneurs
.
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The U.S. is the principal exporter of software to India
and interestingly enough the bulk of India's exports go to
the U.S. or are custom developed for American clients. 61%
of exports in 1992-93 were to the U.S.,

19% to Europe and 4%

to the Middle East. During the fiscal year 1992-93 computer

software and services firms in India exported approximately
$225 million compared to $164 million the previous
year.
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Now, the computer software industry is poised

for rapid strides in India. An advantage in favor of

developing countries like India entering into computer
software, is that it is not a capital intensive industry.

Indian software professionals are rated highly for their

programming skills. "There are about

3

60 software firms in

India; an additional 250 firms process data and function as

consulting bureaus and some 20 software firms are affiliated
to hardware suppliers."

The Indian technical institutions and universities are

104

Big Business Joins The Great Software Rush^ Business
World, July 30, 1992 at 67 (India).
105

N.Vasuki Rao, As India's Exports Surge ^ Officials
Pressed To Slash Import Duty, JOURNAL OF COMMERCE, May 28,
1993 at 4A.
106

Software Industry In India, at 18. (Material supplied
to the author by the Indian Consulate Office at New York)
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produce thousands of computer professionals per year,
including specialists like software designers, software
analysts, software engineers and project managers. To

channelize this enormous computer manpower the government of
India early in the 1970s formulated a number of policies for

the computer sector. The government's first boost to

software exports came in 1974 when it started Santa Cruz

Electronic Export Processing Zone (SEEPZ) and later a scheme
of Export Oriented Units (EOUs)

,

both provided many

incentives to entrepreneurs for software export. This was

followed by a scheme of Software Technology Parks (STPs)

,

to

help the software firms by providing all the necessary

infrastructure at one point at these designated parks. In
1984 the "New Computer Policy" was formulated. The Indian

government announced its first software policy in December
198 6 for software export, development and training.

It

included among others, liberalization of software and

hardware industries; reduction in custom duties; cheap Exim
Bank credit for exporting firms including working capital

and other export incentives.
All these policies gave tremendous thrust to the

high-tech computer industry in India. It helped to create an
environment conducive for foreign investments in production
and R

&

107

D of computers in India.

Since then,

"India has

Software Policy Legitimizing Imports^
A.Goel,
Economic & Political Weekly, vol 22, No. 5, Jan. 31, 1982 at
172-173.
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developed and implemented sophisticated custom-built
software involving large data bases, computer-aided design,

office automation, local and wide area networking and

on-line technology."

108

The industry has the resources

and skills to undertake large turnkey projects both in the

country and abroad. Indian firms have undertaken and

successfully accomplished some major international projects,

which include: Message Switching Systems for Newspaper
agencies and International Civil Aviation Network,

Computerization of Mediterranean Olympics, Design

&

Development of Information System for Neptune Orient Lines,
On-line Container Control Systems for Europe Container
Terminus, Large Data Base Design for United Association,

Power Plant Cooling Water System Optimization, Development
of S.W.E.F.T. Network and Interface Devices Software etc.

The industry has the honor of developing some

internationally popular ready to use, interactive,

menu-driven and user-friendly packages like:

a

Management System for Computer Aided Learning,
Planning and Monitoring System (PPMS)

,

a

Business
a

Project

variety of

application packages for the Banking Industry, Sign bank -a
signature verification package. Easy Deal- a Quick data
entry and retrieval system, RX -a Doctor's package, Gemini
a Relational Database Management System,

SNET -Networking

package. Desktop publishing package. Demo Designer package

108

Supra note 106, at 20.

-
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.

etc.
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The Indian software industry attracts a lot of foreign

direct investment as 100% foreign ownership is permitted in
this sector. According to one study and survey, foreign

collaboration and foreign participation makes Indian
software easily marketable abroad and it provides the Indian

partner and industry with the latest technology and knowhow. The survey revealed that

"marketing tie-ups with

foreign companies and opening up marketing outlets is very

important for Indian software companies". The study found
that:
17 out of 30 Indian software firms (56.6%) have
marketing tie-ups with foreign companies. As a
solution to the problem of marketing, the recent
trend has been for the Indian companies to acquire
or open branches in the U.S. In 1992 Computer
Maintenance Corporation (CMC) of India has
acquired a U.S firm Baton Rouge Inc. specializing
in banking software. Hindustan Computer Limited
(HCL) has set up HCL America Inc. in 1988 and has
been able to establish itself as a leading
supplier of Unix Software.

The biggest advantage U.S. firms have in India is that they
can get cheap and highly skilled computer professionals for

one-eighth of the salaries they have to pay to a computer
person in the U.S. or in Europe. In India top of the line
senior computer engineers in private sector make about $4 00
to $600 a month which is less than the minimum wage in the

109

Id. at 20

&

21.

C.N. Rao supra note 100, at 9

&

10.
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The wages of computer professionals who work for

U.S.

the government or public sector are much lower in comparison
to their counterparts in private businesses. On an average

wages of a computer programmer in India are around USD

2

25,

in Philippines it is about USD 450 and in Malaysia it is

approximately USD 800 per month. Compared to programmers in
the U.K. which is USD 2000 and in U.S it is USD 2500.

"""''"^

The presence of U.S. software firms is gradually

increasing in India. At present it includes big names like:
Microsoft, Lotus, Texas Instruments, 3M, Computer

Associates, Crystal graphics, Citicorp, Digital Equipment
Corp. etc. Microsoft is in joint venture with Tata Unisys
(India)
(ITC)

.

.

Lotus has a tie up with Indian Tobacco Company

Texas Instruments Inc. of Dallas has been one of the

early birds to come in India in the mid-eighties. Its Indian

subsidiary Texas Instruments (India) Pvt. Ltd. earned a
revenue of $34 million in 1990. It focuses on computer-aided
design programs that the company uses around the world to
design semiconductors. Last year (1992-93) it exported
software worth 128 million rupees.

113

Computer Associates has alliance with Infosys of India.

San joy Hazarika, In Southern India ^ A Glimpse
Asia's High-Tech Future, N.Y. TIMES, Oct. 6, 1991 at F9.
112

m

Of

R.Schware [1992] Software Industry Development
the
Third World: Policy Guidelines, International Options and
Constraints World Development, vol 15, No. 10/11, November at
:

,

1256.

^^^See id.
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Crystal Graphics has a collaboration arrangement with Ramco
Systems of India. Master Card has a tie up with Softek of
India for credit card management software. Digital Equipment
Corp. of Mayard, Mass. has set up an Indian subsidiary

Digital Equipment (India) Ltd. with 40 percent holdings. It

manufactures PCs and mainframe computers and also designs
sophisticated software for export. Its sales in 1990 was to
the tune of $350 million. Its software exports during
1992-93 was worth 317 million rupees. The New York-based

CitiBank, the primary banking unit of Citicorp, has a

software unit in India called Citicorp Overseas Software
Ltd.

Its software exports in 1992-93 were for 209 million

rupees.
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Banglore

-

The Silicon Valley Of The South East

The southern city of India, Bangalore, also known as
the garden city of India is a significant "player" in the

world of computers. Bangalore is a major research and

engineering center of India. India's high-tech industries
and research facilities, including India's nuclear and space

research operations are based there. This city has India's
public sector giants like Bharat Heavy Electronics Ltd
(BHEL)

,

Hindustan Aeronautical Ltd.

Research Organisation (ISRO)

,

(HAL)

,

Indian Space

Hindustan Machine Tools (HMT)

and Bharat Electronics and Radar Development Establishment.
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N.V RAO, supra note 105.
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The city is fortunate to have some very renowned research

institutions like Indian Institute of Science, Raman

Research Institute, Indian Institute of Management and

many

computer training institutes. Due to the many high-tech

public sector companies situated in Bangalore, electronic

ancillary units have increased dramatically. The city's
electronics industry laid the ground work for Bangalore's

emergence as the computer center of India. This city with
its adequate infrastructure for high-tech electronics,

encashed the computer boom of the eighties. The electronics
base leveraged with positive government policies allowed
this city to emerge as a leading computer center of the
world, second only to the Silicon Valley of California. The

city has temperate climate with lots of gardens, it has a

sizable Anglo-Indian population left from the colonial days.
All scientific research and development is done in english

which is also the connecting language of India. All these
factors and the fact that it has some leading scientific
institutions, make it India's answer to the San Francisco
area.
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All its educational/research institutions and

industries supply and support highly skilled computer

professionals and related computer literate manpower. Indian
computer professionals with highly rated skills and

relatively low salaries have been major incentivies for

115

S.

Hazarika,

supra note 111.
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foreign computer firms to locate in Bangalore. More than a

dozen U.S. based computer firms presently have operations in
Bangalore, and all are doing extremely well. As noted
earlier, they include names like: Texas Instruments, Digital

Equipment Corp., IBM Corp., Hewlett-Packard, 3-M, Microsoft,
Index Computing, Sunray Computers, Sun Microsystems, Silicon
Graphics, Intel Corp., Novell Inc., and VeriForm Inc.

Many more U.S. computer companies are getting attracted by
this high-tech city and especially after hearing the success

stories are having definite plans to set up computer

businesses in Bangalore.

Problems Faced By Indian Software Industry
Indian software exports have increased from $24 million
in 1985 to $225 million in 1992-93. The growth rate of

India's software exports between 1986-87 and 1991-92 was
53.8 percent,

in hardware it was 40.5 percent but in the

domestic software market only 28.9 percent. The irony is
that although software exports have gone up astronomically
in the last decade, the domestic market remains neglected

and not fully tapped. This may have adverse effects on the

country's software exports in the future. For one of the
essential prerequisite for booming exports is a strong

K.C Krishnadas, supra note 97, at 11
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domestic market.

117

Michael Porter an Harvard economist

of international acclaim, suggests in his book The

Competitive Advantage of Nations, "It is the home nation
which plays a central role in international success. The
home base shapes a company's capacity to innovate rapidly in

technology and to do so in the proper direction. It is the
place from which competitive advantage ultimately emanates
and from which it must be sustained."

118

The reason for the decline in India's domestic software

market is two-fold, price and piracy. Imported software is
costly due to high custom duties. Even though the government
last year reduced the duty from 110 to 85%, still the tariff
is high enough to encourage consumers to to buy pirated

software. Since they often are not in a position to pay the

price of a software equivalent to the price paid by an

American consumer. For example,

a

spreadsheet sells for $60

(1,887 rupees) to $350 in the U.S and data base package for

$500 (15,725 rupees).

119

.

.

This is a very high price for an
.

.

Indian consumer. So a majority of the big Indian and foreign

software companies are not interested in selling in the
Indian market or developing software for the Indian market.
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Sandeep Khanna, Domestic Dilema: Software Firms Have
To Nurture The Local Market To Replicate Their Overseas
Success, BUSINESS TODAY (India), April 22, 1992 at 62.
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MICHAEL E. Porter, The Competitive Advantage Of Nations,

1990.
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S.

Khanna,

supra note 117, at 63.
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In essence, the software companies are in for business and

the Indian market does not provide them as high a profit

margin as they can get by selling their software in the

western markets. Piracy is most common in software packages
where it is estimated to be as high as 80 percent in
packages. In India the lose to the industry due to software

piracy in 1992 was to the tune of 75 crore rupees (approx.
$20 million)

120
.

Internationally software piracy accounts

for loss of $14 billion per year which is roughly 33 percent
of world's total software sales.

Fortunately, the Indian government has recently come

down heavily on software pirators and is combating piracy on
a war footing.

Stringent laws have come about. In Indian law

software is protected under the Copyright Act of 1957. This
Act has been amended to plug in loop holes in copyright

violations especially pertaining to software. The Act was
amended in 1984 to expressly extend protection to computer
software.
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The object of which was to mainly prevent

piracy. Under the new law, violators are dealt very

strictly. They are subject to both criminal and civil action
120

Vaidyanathan,
Scupping
Software
Suresh
BUSINESS TODAY (India), April 22, 1993 at 66.

Piracy,

'"The Copyright Act (Amended) 1984, § 2 (o) Definition
Of Literary Work.
Amended definition of ^Literary Work' is as follows: "
Literary work includes tables, compilations and computer
programs; that is to say, programs recorded on any disc, tape,
perforated media or other information storage device, which,
if fed into or located in a computer based equipment is
capable of reproducing any information."
,

.
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involving imprisonment and fine in addition to damages.

Sentences range from six months to three years and fines
range from 50,000 to 200,000 rupees.
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Infringment of

copyright including piracy is now made a cognizable offence.
This means that no warrant is reguired by a police officer
to arrest the copyright violator or pirator. This eliminates

the delay in obtaining a waarant from the magistrate before

conducting a raid or arrest. The Act gives powers to a
police officer even in the case of a threatened
infringement, to seize without warrant all copies of

infringing work or equipment/machinery and all plates used
or likely to be used for the purpose of infringing the

copyrights.
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A national campaign to fight piracy is in progress and
it will not be long when India will get rid of the menace of

software piracy. The cooperation of the software industry,
however, is essential to eliminate piracy. Software

companies must reasonably price their software for sale in
the Indian market so that it is within the reach of an

ordinary Indian consumer. National Association of Software
and Service Companies (NASSCOM)

,

an apex body for India's

software industry is leading a crusade against piracy. It is

campaigning to the Indian government for zero duty on

122

^"^^Id,

§

63.
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P.S Sangal, Intellectual Property Laws of India and
Foreign Accusations: An Evaluation, Delhi Law Review, vol 12,
1990 at 28

(India)
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software imports. If the price of imported software comes

down through a heavy reduction in custom duty, then the
price advantage of a pirated software could be neutralized
to some extent. Reduction of the import duty would mean

reduced prices and consequently increase in sales.
Conversely, higher the price of a package, the greater is
the temptation to copy. NASSCOM is also lobbying the

government to expedite the passing of the CopyRight Bill of
1984 which pins the onus for copyright infringement on both

the user and the supplier of the pirated software.

124

It

is hoped that with the passing of the new amendments there

would be more effective surveillance and enforcement by the

government to contain software piracy.
In a recent policy move the GOI with a view to curtail

foreign exchange outflows, has allowed duplication of
imported software in India. This measure would not only

reduce the

cost of imported software but also curb the use

of pirated software.

Indian software reproducers can now

conclude agreements, with prior approval from the Reserve
Bank Of India, for reproduction of software with overseas

copyright holders upon payment of royalty on the basis of a

percentage of Indian published price. The RBI allows
remittance of royalties where the rate of royalty does not
exceed 30% of the Indian published price. In cases where the

royalty exceeds

3

0%,

^^^Id. at 67.

the reproducer has to obtain prior

.
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approval from the department of electronics. Prior to this,
the Indian companies intending to use several copies of a

particular software and also Indian dealers had to import
and pay 85% customs duty on all the copies. Now these

companies can import a single master copy for duplication
and save the custom duty on all the duplicated copies.

125
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Abhay Aggarwal, Duplication of imported software
allowed^ Economic Times, March 25, 1993 at 10 (India)
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CONCLUSION

It has been nearly three years since India embarked

upon economic liberalization and brought about radical

policy changes. However, there still remains lack of policy
clarity, process transparency and processing guidelines

regarding international trade. There is also a dearth of
information abroad, especially in the U.S. business circles,
about the recent policy changes in India. The notion that
India has a very protected business environment and a

somewhat alien business culture still persists in the minds
of the American businessmen. Therefore the author feels that

the Indian government should launch an aggressive

information campaign in the U.S about its new "market
friendly" business environment. It should undertake surveys
and studies here to gauge how American investors see India
as a potential investment destination vis-a-vis other host

countries and try to change perceptions and old beliefs that
foreign businesses have about India. This could be best

achieved by continuation of an irreversible liberalization
process that extends to political and socio-economic realms
as well.

The foreign businesses that are aware of India's recent

.

.
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changes in India in currency convertibility, across the

board reduction in duties, tariffs

&

taxes and allowance of

foreign majority ownership, welcome them but feel that
faster progress is needed especially in translating the

policies into action. To further bring about changes in its
economic environment essential for attracting foreign
capital, India must concentrate its reforms in the following

areas
1.

:

Simplification of Tax Structure.

It must be reduced and simplify it since it is now

extensive and complicated
2

Less Governmental Interference in Business

3.

Further Reduction in Duties.

Custom duties are still high and out of line with the
trends in India's competitive countries. India can not

expect to compete with these countries in world markets if
it persists with high tariff rates which have the effect of

creating high cost industrial structure.
4.

Improve Infrastructure Telecommunications^ Power and

Transportation

.

Western foreign executives are not used to waiting for
months or sometimes years to obtain a phone connection. Nor
are they accustomed to frequent power failures and cuts for
in India there is acute shortage of electric power

generation. Indian roads and there condition can put your
guts in the mouth. The public transportation system is

.
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inefficient, unreliable and often too crowded.
5.

Curb Corruption, especially Bureaucratic Corruption.

Because of the government's strong and pervasive influence
in Indian business and extensive paper work required by

government offices, bureaucratic corruption is rampant and
flourishing. The often corrupt and stifling bureaucracy can
be extremely frustrating for a foreign business or Investor
to deal with. The GOI should make efforts to streamline the

bureaucracy, simplify governmental procedures and reduce

paper work
6

IPR Laws to Provide More Protections

.

India needs to bring in radical changes in its IPR laws. IPR

should be made more secure and more transparent in line with

international standards, especially Indian patent laws which
needs to be amended adhering it to international conventions
and norms. Presently Indian patent law allows process and

product patents for all inventions except those in
pharmaceutical, food and chemicals. For inventions in these
three areas the law does not provide product patent

protection but only process patent. This adversely effects
the American pharmaceutical and chemical companies as many
of the U.S.

invented medicines are easily reproduced in

India simply by slightly altering its manufacturing process.

This deprives patent royalties for the U.S. firms owning

these patents. This has become a major trade dispute between
India and the U.S. India has been labelled under U.S Super
301 law.

Indian government should take immediate steps to

109

resolve this dispute with the U.S administration at the

earliest and should come out of the Super 301 category.
7.

Dispute Settlement Process Weak and Slow.

Lack of recourse for foreign firms in case of disputes,

either with the government or local businesses. India does
not belong to the international convention for the

settlement of property disputes, nor is it member of ICSID
or any other multilateral body related to settlement of

international disputes. Indian legal system is too complex
and slow, it is common for cases to drag on in Indian courts
for years and even for a decade or two.
8.

Socio-political Stability Needed.

Stabilize the country in terms of the socio-political
unrest. For potential foreign investors and businesses the

political and social upheavals and troubles present a very

uncertain future for investments and doing business in
Indian. A foreign investor wants to invest in a country

which has political and social peace and stability. He first
looks at the socio-political environment of the host country

and then to its economic environment. The GOI should make
all out effort to stabilize its socio-political environment

and bring about social peace among its numerous religious
and ethnic groups.
The potential for U.S foreign investment in India in

the next few years is considered to be fairly good. The

industries most likely to receive it are consumer goods,
power, communications,

information technology and food
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processing industries. U.S investors are mainly attracted to
India's enormous market size, its nearly 200 million middle

class with good buying power, cheap labor and availability
of scientific manpower at low wages. India, on the other

hand, needs American dollars to better order its economy so
as to upgrade its industrial base with high-tech U.S

technology. This will allow it to integrate into a world

market which has up to now largely shunned it because of
faulty economic policies and perceptions. Therefore, both

these nations should work together to foster their trade

relations and mute their current trade disputes for their
mutual benefit.

Almost all foreign companies who have come to India and
worked under proper guidance, are doing extremely well.
There is a sea change in recent policies as regards foreign

collaborations and India offers tremendous opportunities for
foreign investors especially those who posses modern

production technology. If this change is allowed to continue
despite changes in political party control, India will

continue to attract tremendous foreign investments that
benefits its economy and the Indian people. No longer will
foreign businesses feel India has an alien business culture.
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